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THE : 


Canadian Freeholder : 
| IN 
THREE DIALOGUES 


BETWEEN AN 


ENGLISHMAN and a FRENCHMAN, 


SETTLED IN CANADA. 


SHEWING 


The Sentiments of the Rulk of the Freeholders of Ca- 
nada concerning the late Quebeck-At; with ſome 

Remarks on the Boſton-Charter Act; and an Attempt 
to ſhew the great Expediency of immediately repealing 
both thoſe Acts of Parliament, and of making ſome 
other uſeful Regulations and Conceſſions to his Ma- 
jeſty's American Subjects, as a Ground for a Recon- 
ciliation with the United Colonies in America, 


*» 


— 


0 2 
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Sold by B. WHITE, Honk Ack's HEAD, Fleet-Street ; 
and H. PAYNE, in Pall- Mall. 


M. DCC, LXXIX, 


P RE F A CE. 


HIS Third Dialogue of the 
Canadian Freeholder contains 

the remaining part of the plan of 
reconciliation between Great-Britain 
and her American colonies, which 
was recommended in the firſt Dia- 
logue. The principal articles of this 
plan which were ſet forth in that 
firſt Dialogue were theſe following; 
to wit, 1ſt, To repeal the Quebeck- 
at, which was paſſed in the year 
1774, and which has not only 
offended the inhabitants of the pro- 
- vince of Quebeck itſelf in a degree 
| that 


i... 
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that can hardly ba conceived, but 
has alarmed all the Engliſh provinces 


in America, and contributed more 


than, perhaps, any other meaſure 
whatſoever, to drive them into the 
preſent rebellion againſt their ſove- 


reign ;----2dly, To give the Ameri- 


cans ſatisfaction with reſpect to the 
important article of taxation by the 
authority of the Britiſh parliament, 


by promiſing not to tax them by that 


authority till they ſhall be- permitted 
to ſend repreſentatives to the Britiſh 
Houſe of Commons ;-----3dly, To 
give them ſatisfaction alſo with re- 
ſpe& to the ſecurity of their charters 
for the time to come, by repealing 


the act paſſed in the year 1774 for 


altering the charter of the Maſſa- 
chuſets Bay, (which, we have had 
the ſatisfaction to ſee, has ſince been 

* done 
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done by an act paſſed in the month 
ef March, 1778;) and promiſing 
them by reſolutions of both houſes 
ol parliament, or by an act of par- 
liament to be paſſed for that purpoſe, 
that for the future no changes ſhall 
be made in any of their charters with- 
out either a petition from the aſſembly 
of the province whoſe charter is pro- 
poſed to be altered, deſiring that ſome 
alterations may be made in it, or a 
complaint before the parliament of 
Great-Britain of abuſes of the powers 
and privileges contained in the ſaid 
charter, and a hearing of the agents 
and counſel of the ſaid province in 
their defence againſt ſuch com- 
plaint;—-4thly, To regulate anew 
the ſeveral offices of civil government 
in the provinces of America, which 
have hitherto been granted away by 
patents 


vii PREFACE. 
patents under the great ſeal of Great- 
Britain to perſons reſident in Eng- 
land, with powers to appoint depu- 
11 ties to do the duty of the ſaid offices 
in America, and which have accord- 
[ ingly been farmed out by the ſaid 
grantees to ſuch deputies in America 
| for the beſt annua] rents that could 
5 be got for them; ſuch as the offices 
| of Secretary of the Province, Clerk of 
| the Council, Regiſter of Deeas and Pa- 
tents, or Clerk of the Inralments of 
| Deeds and Patents, Regiſter of the 
| Court of Chancery, or Clerk of ſome of 
the other courts of juſtice, Provoſt Mar- 
| ſhall, and Naval Officer ;---;thly, To 
appropriate the king's quit-rents in 
1 NZ America to the maintenance of the 
Civil government of the provinces 
in which they are reſpectively col- 
lected ;---and Sn, To reſtore to its 
criginal 
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original deſtination (to wit, the main · 
tenance of the civil governments aud 


| military eftabliſhments of the ſeveral 


iſlands in which it is paid, ) the duty of 
four and a half per cent. upon goods 
exported from Barbadoes and certain 
other of the Britiſn iſlands in the 
Welt- Indies Theſe are the ar- 
ticles of the ſaid plan of reconciliation 
which are ſet forth and recommended 
at large in the ſaid firſt Dialogue, 
But it is alſo therein briefly ſuggeſted 
that it would be expedient to adopt 
two other meaſures. with reſpect to 
the American provinces; in order to 
— the ſame good end . which 

re, TO remove from the minds of 
Fa Americans the apprehenſions they 
have hitherto entertained of having 
biſhops eſtabliſhed | amongſt them by 
* authority of the king or the par- 


CY liament 


liament of Great-Britain, without the 
conſent ' of their own aſſemblies, 
and To amend the conſtitution of 
the provincial councils in the royal 
governments of America, (which are 
governed only by the king's com- 
miſſions without a charter,) by in- 
creaſing the number of the members 
of thoſe councils from 12 to, at leaſt, 
24, and making them wholly inde- 
pendant of the governours of their 
| reſpective provinces, ſo that they 
ſhould not be liable to be removed 
by them, or even ſuſpended by them 
for a ſingle hour, from the exerciſe 
of their power as members of the 
ſaid” councils, upon any pretence 
whatſoever z though they might till 
continue liable to be removed by the 
king himſelf by his order in his privy 
N Ault explanation of the 
N | grounds 


— 
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gtounds and reaſons upon which I 


would recommend theſe two mea- 


ſures, is the principal ſubject of this 


third Dialogue, taking up. more than 


380 pages of it, namely, down. to 
page 68 5. The reſt of the Dialogue 
contains ſome remarks upon ſome of 
the royal inſtructions to governours 


of provinces, and upon the nature 


and extent of Martial Law, and upon 
the grounds, or principles, upon 
which the Kings of England, without 
the concurrence of the parliament, 
have delegated a certain degree of 
legiſlative authority to the governours, 
councils, and aſſemblies of the Ame- 
rican provinces. Theſe remarks ex- 
tend from page 685 to page 776; 
after Which there is a recapitulation 
of the whole plan of reconciliation 
er forth in the firſt and this third 
"IF 8: Dialogue, 
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Tl Dialogue, which concludes the whole 
| work. The numbers ſet over the 


pages are continued from the ſecond 
Dialogue, except in a few of the laſt 
Ji) pages of the ſecond Dialogue and the 
if firſt pages of this. This is owing to 
10 the hopes I had entertained of com- 
priſing the whole matter of the ſe- 
cond and .third Dialogue in one vo- 
lume. But this 1 found impracti- 
cable; and therefore, when more 
than half this third Dialogue was 
printed off, and T found that the 
ſubject would ſtill require a con- 
ſiderable number of additional pages 
to explain it in a proper manner, I 
reſolved to divide it into two dia- 
logues and two volumes, and to make 
the firſt dialogue end with the exa- 
mination of the opinion delivered by 
Lord Mansfield in the judgement in 
5 the 


r 
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the caſe of Campbell and Hall, and 
reſerve the remaining part of the 
ſubject for a third dialogue; to be 


publiſhed in a ſeparate volume; which 
I now preſent to the Publick. 


This is a general account of the 
deſign and contents of this third 
Dialogue. But, that the reader may 
know beforechand in a more particu- 
lar manner the nature of the inform- 
ation, or entertainment, which he 


may expect from this volume, I will 


now proceed to ſtate the contents 


of it more fully and diſtinctly, as 


follows. 


In pages 404, EE — 408, an ac- 
count is given of the ſentiments of 
the greater part of the inhabitants of 


many of the provinces of North- 


America - 
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America with reſpect to the govern- 
ment of the Church by biſhops, and 
of the manner in which the members 
of the Epiſcopal Church of England 
in the ſeveral provinces of America. 
have been hitherto governed as to 
ſpiritual matters by commiſſaries ap- 
_ by the . of 1 


Pages 409.— 41 3 contain the 
king's inſtructions to the governour 
of Georgia concerning religion and 
church- government. 


Pages 416, 417, 418, contain an 
account of the complaints made by 
ſome members of the Church of Eng- 
land in America of the want of a 
biſhop eſtabliſhed and reſident a- 
mongſt them, with the reaſons al- 
ledged by them in favour of fuch an 


cſtabliſhnent, 
| Pages 


88 


% a>». 


NAS . '& 
Pages 410, 420 contain a 'reniatk 
on the ſaid meaſure, ſhewing in what 
caſe it ought to be aging. 


. # 
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In pages 42, 422, 423, it is ob- 


ſerved that in the preſent ſtate of 


things in America it would be the 


height of imprudence to adopt 1 it. 


Pages 42 4,---4.28; contain an ac- 
count of the conduct of ſeveral Epiſ- 
copal clergymen who have gone over 
from England to'* North - America, 
and more eſpecially of thoſe who 
have gone as niſſio ronaries of the E nghfh 
Society for propagating the Gi ofpel in 
foreign parts, © in propagating their 
opinions concerning Epiſcopacy and 
the Church of England amongft the 
Americans of other Proteſtant per- 


ſuafions; and of the ill conſequences 


that 
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that have been bee by Sher 
dh I nr np . 


Pages . contain extracts 

from Dr. Douglas's Summary of the 
Britiſh Settlements i in North-America 
in proof of the preceding account of 
the conduct of the ſaid miſſionaries. (l 


Pages 444, 4435, 446, contain re- 
marks on the nature of religious to- 
leration, and a commendation of the 
ſpirit of toleration that has appeared 
of late years in the provinces of 
Maſſachuſets Bay and Connecticut; 
where the Church of England has not 
only been legally tolerated, but has 
even been eſtabliſhed by acts of the 
aſſemblies of thoſe provinces, as much 
as the Independant, or dre er 
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is the more general religious Nabe 
ſion in that country. | 


Pages 447, &c.---456 contain an 
account of the very imperfect tolera- 
tion of Proteſtant diſſenters in Eng- 
land, and of the rejection which two 
bills, (which had been brought into 
the Houſe of Commons a few years 
ago for making it more compleat, 
and which, after ſome oppoſition, 
had been paſſed in that houſe, ) met 
with in the Houſe of Lords in Eng- 
land by the oppoſition of the bi- 
ſhops :- --though now, at the time of 
writing this Preface, May 19, 1779, 
there is reaſon to hope that a third 
bill, that has been brought into par- 
liament for the ſame good * 
will, at laſt, paſs into a law. 
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apprehenſion it has afforded to the 
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Pages  4.57,----461 contain ſome 
extracts from Mr. William Smith's 


Hiſtory of New-York, concerning 
the conduct which the above-men- 


4 


tioned miſſionaries (from the Engliſh 


Society for propagating the Goſpel in 
foreign parts,) have purſued in Ame- 
rica, and particularly in the province 
of New-York; and an account of 
the ſentiments of the majority of the 


people in that province on the ſubject 
of religious eſtabliſhments and tole- 


ration. 


Pages 462, 463, contain a remark 
on the conduct of the Epiſcopal clergy 
in New-England and New-York, and 
on the juſt grounds of uneaſineſs and 
other Proteſtants in thoſe parts of 
North-America. 34 2 

2 805 Pages 
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5 Pages 464, &c.— 470 contain an 
account of the ſteps that have been 


. taken, and the arguments that have 
1 been uſed, to induce the government 
hs of England to eſtabliſh biſhops in 


America. One of theſe has been to 
$ repreſent the Preſbyterians as enemies 
of to kingly government: which is ſhewn 
to be an ill- grounded charge againſt 
4 them. 


, Pages 471,—484 contain an ac- 

count of five different ſtates in which 
K a particular religion may ſubſiſt in a 
2 country; to wit, A ſtate of Perſecu- 
4 tion, A ſtate of Connivance, A ſtate of 


ad . Legal Toleration, A ſtate of Endow- 
he. | ment, and a ſtate of Eftabliſhment : 
of | with examples of each of theſe 
; ſtates, 8 


zes 
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Pages 483, 486, contain a remark 
on the poſſibility of two, or more, 


religions being eftabliſhed in the ſame 


country at the ſame time; with an 
example of ſuch co-eftabliſhment in 


the provinces of Maſſachuſets Bay 


and Connecticut. 


Pages 487, 488, 489, contain a 
diſtinction of the methods in which a 
religion may be treated in a country 


into /even different claſſes, or ſtates ; 


to wit, A ſtate of Perſecution; A 
ſtate of Toleration by Connivance only 3— 
A ſtate of Legal Toleration, but accom- 


panied with an obligation to pay tythes, 


or the other uſual contributions, to the 
maintenance of the eſtabliſhed religion of 
the country ;---A ſtate of legal Tolera- 
tion, without any obligation to contribute 
to the maintenance of any other reli- 
gion zun 


PREFACE ai 


gion 2A ſtate of 6 Endowment zo==> 
A ſtate of Co-eftabliſhment, in common 
with ſome other religion ;---and A Rate 


3 & f $9 le E /tabli iſhment. 


| Page 490 contains an account of 
the argument that has been uſed by 
ſome members of the Church of Eng- 
land to prove that their religion can- 
not even be tolerated in North-Ame- 


rica without eſtabliſhing a biſhop 


there, 


Pages 49r, 492, contain a remark 
on the ſaid argument, ſhewing that it 
cannot juſtly be ſaid, * that a tolera- 
tion of the Church of England is 
refuſed to the members of that church 
in America,” until ſome law is paſſed 
to prohibit the biſhops of England 


and Ireland from going to America, 


and 


* 
2 
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and exerciſing their epiſcopal func- 
tions there: and that no ſuch law 
has yet been paſſed. | 


In pages 493, &c.---498 it is ob- 
ſerved that ſuch an Epiſcopal viſita- 
tion of America by the biſhops of 
England and Ireland would probably 
have a very good effet. 


In pages 499, 500 it is obſerved 
that every act of authority done in 
favour of any particular religion is, 
in ſome degree, an gabliſb ment of it. 
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Pages 501, &c.— 5 16, contain an 


| account of the eſtabliſhment of the 
100 Church of England in the province 
10 of New-York, in a certain imperfect 
Wi! degree, by acts of the aſſemblies of 
1 that province during the government 


of 
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of colonel Benjamin Fletcher, (who 
was governour of that province under 
king William from the year 1692 to 


| the year 1698,) and of Lord Corn- 
2 bury (the grandſon of the Lord Chan- 


cellor Clarendon) who was governour 


of the ſame province under queen 


Anne from the year 1702 to the 
year 1708. 


Page 517 contains a remark on the 
ill effects of the above-mentioned 
proceedings of governour Fletcher 
and Lord Cornbury in favour of the 
Church of England. 


Fs 518 mentions an opinion. that | 
has been maintained by ſeveral Epiſ- 
copalians | in the province of New- 
Vork, That the Church of England 
was legally eſtabliſhed in the ſaid pro- 


vince, 
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” 


treaty of Union of the two kingdoms 
| 


vince, and in other provincceof North- 
America, independently of the ſaid acts 
of aſſembly paſſed in its favour under 


and Lord Cornbury. 


Pages 519, &c.---593, contain an 
account of the arguments alledged 
by the ſaid Epiſcopalians in ſupport 
of the ſaid opinion, together with a 
diſcuſſion of each of the ſaid argu- | 
ments. Theſe arguments are four in 
number. -The firſt and principal of | 
them (which is grounded on the ſup- 
poſed introduction of all the laws of 
England into America, upon the firſt 
fettling of it,) is ſtated in page 520, 
and examined in the following pages, 
down to page 539.---The ſecond ar- 
gument (which is drawn from the 


Of 
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a England and Scotland, in the) year 


170 7 1s ſtated in pages s 39, &. 
543, and is examined in the folow- 


3 ing pages, down to' page 555. The 


third, (which is grounded on the 
king's private inſtructions to his go- 
vernours under his ſignet and ſign- 


manual, and on his ſuppoſed autho- 


rity as ſupreme head of the Church 
of England,) is ſtated in pages 55 5, 
556, 557, and is examined in the 
following pages down to page 568.— 
And the fourth and laſt, (which is 
grounded on a ſuppoſition that the 
ſtatute of Uniformity paſſed in the 
14th year of the reign of King Charles 
the ad, and the ſeveral penal ſtatutes 
paſſed in the ſame reign againſt 
Proteſtant Diſſenters, Sen to the 
American colonies,) is ſtated in page 
560, and remarked upon in the ſame 

d page 
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Page and in page 570. Theſe remarks 
are followed by an account (taken 


| from Mr. Smith's Hiſtory of New- 


York) of the proſecution of the Rev. 
Mr. Francis MacKemie, a Preſbyte- 
rian miniſter, in the province of New- 
York, in the year 170), under the 
government, and by the direction, of 


Lord Cornbury; in the courſe of 
which proſecution the ſaid third and 


fourth arguments of the Epiſcopalians 


were made uſe of. This account ex- 


tends from page 571 to page 582. 
The following pages from page 582 


to page 592 contain ſome remarks 


on the aforeſaid proſecution of Mr. 
MacKemie, and an. account of ſome 
other acts of oppreſſion of the ſaid 
Lord Cornbury againſt the Preſby- 
terians in the province of New-York; 
which, together with ſome other groſs 

mal- 
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malverſitions in his office of governour 
of that province, occaſioned Queen 
Anne to remove him from that Bo- 
vernment. 4 


Pages 593, &c.---610 contain an 
inquiry into the nature of 25e eccleſi- 
aſtical fupremacy of the kings of Eng- 
land, or the power belonging to them 
as ſupreme heads = the Church of 
England. | 


Pages 611, &c.---618 contain a 
ſhort recapitulation of the arguments 
that have been uſed by the Epiſcopa- 
lians in America in ſupport of their 
favourite project of eſtabliſhing bi- 
ſhops in America. 


Pages 619, &c.— 630 contain an 
account of the effect which the afore- 
d 2 ſaid 
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ſaid arguments of the Epiſcopalians 
in America have had on perſons of 
weight and authority 1 in England, ſo 3 
as to excite in the minds of the Non- 3 
Epiſcopalians of America an appre- 
henſion that the ſaid project of eſta- 
bliſhing biſhops amongſt them was | 
likely to be adopted by the Britiſh | 
d ID bo | 
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2 due 631, &c.---641 is a long 
note containing ſome remarks on ſome 
paſſages in a ſermon preached by 
Dr. Mar lam, archbiſhop, of York, 
be before, the Haciety for. propagating the 
Goſpel in foreign, parts on the 21ſt day 
of February; 1777, in which his 
Grace ſet forth the ſyſtem of govern- 
ment which, he thought, it would be 
right for Great - Britain to adopt with 
i} reſpect to America, in caſe it had 
been 
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been then ren by the army une 
der the command f Sir William 
Howe, to 2 Rate, of perfect obedience 


and ſubmiſſion: one part of which 


ſyſtem is, ta ef/abliſÞ biſhops in  Ame- 
rica, and likewſe tythes, or ſome other 
legal aud general contribution, for the 
maintenance of ihe clergy, of the Church 
of England. The paſſages in which 
this ſyſtem is contained are recited 
word for word in the ſaid note; and 
the propoſitions, of which the ſyſtem 
is compaled, are afterwards drawn 
out and expreſſad more fully and 
diſtinly than in the paſſages chem- 
ſelves, which are worded with ſome 
caution..and. teſerve.; and then ſome 
remarks are made on the ill conſe- 
quences, that would | probably have 
followed from the meaſures. recom- 
mended by the arch-biſhop, if Ame- 


rica 
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xx * | 1 
rica had been reduced to obedience, | 
and thoſe meaſures had been adopted 

by the government of Great-Britain: 


7 


PREFACE 


In the text of pages 631, &c.--647, 
a general concluſion is drawn, from 
all that has been before ſaid upon this 
ſubject of Epiſcopacy, in this Dia- 
logue, from page 404 to page 630, 


in favour of the meaſure above re- 
commended, of paſſing an act of the | 
Britiſh parliament to promiſe and aſſure 


the Americans that neither the king nor 
the parliament of * Great-Britain will 
ever eftabliſh a biſhop in any of the 
provinces of America, or impoſe tythes, 


or any other payment, or contribution, 


1 I 
"0 7 4 


Re 
+ 
ms 14 


5 8 (4 
4 


pon the inhabitants of any of the ſaid 


provinces for the maintenance of the 
clergy of the Church of E ngland, with- 
out the conſent and concurrence of the 


aſſembly 
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aſſembly of ſuch province. And here- 
with ends the long diſquiſition on 


the ſtate of the church, and the eſta- 
bliſhment of biſhops, in America. 


Pages 642, 643 are employed in 
ſtating the next article of the Plan of 
Reconciliation between Oreat-Britain 
and her American colonies which is 
meant to be here recommended, to 
wit, the amendment of the conſtitu- 
tion of the legiſlative councils in the 
ſeveral royal governments in America, 
(or provinces which are governed by 
the king's commiſſions only, without 
a charter,) by increahng the number 
of members in every ſuch council 
from 12 to, at leaſt, 24 members, 
and making the ſaid members totally 
unremoveable and unſuſpendible by 
the governours of thoſe provinces 

reſpectively, 
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reſpectively, and removeable by the 
king himſelf re rh his order in 


council. Wa 


Pages 644, 645, &c.— 662 contain 
a copy of ſuch of the king's inſtruc- 
tions to the governour of Georgia as 
relate to the council of the province. 
Theſe inſtructions are neceſſary to 
convey to the reader a juſt idea of 
the preſent conſtitution of the provincial | 


_ councils in the royal governments of i 


America: from whence the neceſſity 


of amending them in the manner 


propoſed may be inferred. 


Pages 664,----666 contain ſome 
concluſions and remarks, drawn from 


the foregoing inſtructions, concerning 


the nature and conſtitution of the ſaid 
provincial councils. © 


Pages 


_ 
2 
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PREFACE veil 
Pages 667-672 contain the pro- 
poſed amendment of their eonſtitu- 
tion, with the reaſons of it. | 


Pages 653, &c.-—683 contain a 
view of the inconveniences reſulting 
from the preſent conſtitution of the 
faid councils, together with two 
extracts from a pamphlet ſaid to be 
written by Sir Egerton Leigh, baronet, 
who, about fix years ago, was his Ma- 


jeſty's attorney- general for the pro- 


vince of South-Carolina, and an ex- 


tract from a letter of Mr. Andrew 
Oliver, (who was ſome time ſince 
ſecretary, and afterwards lieutenant- 
governour, of the province of the 
Maſſachuſets Bay in North-America, ) 
to the late Mr. Thomas Whateley, 
wherein thoſe gentlemen (who were 
ſo well acquainted with the ſtate of 

e North- 


PREPFAGE, 


= America,) recommend the 
aforeſaid amendment of the conſti- 
tution of the ſaid provincial councils 
as a meaſure of very great importance 
to the peace and good Seren ment 
ct. AMEriea. | 


— 6 * 2 a concluſion 
drawn from the foregoing reaſons and 
authorities in favour of the propoſed 
amendment of the conſtitution of the 
ſaid councils, 


Pages 685, 686 contain a remark: 
on two of the king's inſtructions to 
the governour of Georgia, to wit, 
the 38th and the goth, which ſeem, 
at firſt ſight, to delegate a degree of 
legiſlative power to the governour 
and council of the province only, 
without the concurrence of an aſſem- 


bly ; 
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bly; tlie firſt of them injoining the 
governour to take the advice and 
conſent of the council in eſtabliſhing 
tables of the fees to be taken by the 
ſeveral officers of government in the 
faid province, and the ſecond injoin- 
ing him to take their advice and 
conſent in eſtabliſhing articles of war, 
or other law-martial, in the ſame. 
Pages 687, &c. — 699 contain an 
megalty into the nature of the power 
mentioned in the ſaid 38th inſtruc- 
tion, of eſtabliſhing a table of fees 
to be taken by the officers of govern- | 
ment in the ſaid province; in which 
it is ſhewn' that the eſtabliſhment of 
ſuch fees is in truth an a& both of 
legiſlation and taxation, and therefore 
ought to be done by the governour, 
vounedl, and aſſembly of the province 


8 con- 


conjointly, and not by the geverneur 
and council alone; and it is further 
ſhewn that acts of aſſembly have ac- 


cordingly been paſſed for that purpoſe 


in the provinces of Virginia and 
South nd | 


ſhewn that the goth inſtruction ta 
the governour of Georgia, concerning 


the eſtabliſhment of martial law, is 


not intended to conyey to him a power 
of eſtabliſhing martial law in the ſaid 


province, but to regulate and reſtrain 


him in the exerciſe of the power of 


doing ſo which was already granted 
to him alone in his commiſſion under 
the great ſeal of Great-Britain, by 
requiring him to act, in the exerciſe 
of the ſaid power, with the advice 
and conſent of the council of the ſaid 

province; 


> 
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province: in proof of which the 
clauſes, in the commiſſions of the 
governours of Quebeck and New- 


Vork which relate to the levying the 
2 militia and eſtabliſhing of martial law | 


in the faid provinces, (to which it is 
probable there was a ſimilar clauſe in 
the commiſſion of the governour of 


Georgita} are weited at ws . 


In pages 705, nk 707, it is obs 
ſerved that it woyld have been better 
to inſert the foregoing reſtriction on 


the governour's power, with reſpect 


to the eſtabliſhment of martial law in 
the faid province, in the commiſſion 
itſelf ; and that, in general, it would 


be right to inſert in the commiſſions 


of governours of provinces under the 


great ſeal almoſt all thoſe reſtrictions 
and directions which have hitherto 
been 
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been the ſubject of the king's inſtruc- 
tions to them under his ſignet and 
ſign-manual, and more eſpecially all 


thoſe parts of the ſaid inſtructions F 
which are intended to convey to them 


any new powers not contained in 
their commiſſions. 


Pages 708, &c.— 765, contain re- 
flections on the nature and extent of 


martial law, and on the occaſions 


(if there are any ſuch, ) on which it 


may lawfully be eſtabliſhed by the 


authority of the king alone in Great- 


Britain, without the concurrence of 


the parliament, ot of the governours 


alone, or the governours and coun- 
cils alone, in the American provinces, 
without the concurrence of the af- 
ſemblies of the faid province or an 
act of the Britiſh parliament, This 

| is 
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is 2 curious and important ſuhject, 
and well worth the reader's moſt 
© attentive ren. 


In the at of theſe reflections: 
it is obſerved that the uſual clauſe in 
che commiſſions of governours of 
provinces under the great ſeal of 
© Great-Britain does not expreſs with 
ſufficient accuracy the occaſions on 
which alone it is lawful to eſtabliſh 
martial law, and the reſtrictions to 
which it is liable: and therefore a 
new draught of the ſaid clauſe is 
propoſed, in pages 760, 761, 762, 
in which, it is preſumed, theſe re- 
ſtrictions are diſtinctly ſet forth, ſo 
as to leave no room for doubt or 
uneaſineſs upon the ſubject. 
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to page 765, the former twenty | 


thority to the governours, councils, 
and aſſemblies of the American co- 


of che ſaid reflections on martial 
law, which extend from page 708 | 


pages, to wit, from page 708 to 
page 728, relate to the exereiſe of 4 
martial law in England, and the re- 
maining 37 pages, from page 728 
to page 765, relate to the exerciſe 
of it in the provinces of America. 


In pages 766, 767, 768, a diffi- 
culty is ſtated concerning the king's 
right of delegating a legiflative au- 


difficulty, by exhibiting a ſhort view 


of the king's prerogative of creating, 


or erecting, corporations, or political 


bodies 


les 


PREFACE ali 
bodies in the ſtate, ſubordinate to 


the grand community of which he 
is the head, which conſiſts of all 


the ſubjects of the Crown, in what- 
ever parts of the dominions thereof 


they may reſide: and it is obſerved 
that the king may lawfully commu- 
nicate to ſuch corporations a certain 


limited degree of legiſlative autho- 


rity, namely, an authority to. make 
laws for their own convenience and 
good government, that are not re- 
pugnant to the general laws of the king- 
dom. And in pages 771, 772, &c.— 
776, the ſaid doctrine concerning 
corporations, or inferiour political 
communities, 1s extended to the A- 
merican colonies; and it is obſerved 
that it would have been a happy cir- 
cumſtance for the peace and welfare 
of thoſe colonies, and for the un- 


f diſturbed 
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diſturbed continuance of their con- 
nection with, and dependance upon, 
Great- Britain, if the political conſti- 
tutions of the American colonies had, 
all of them, been ſettled at firſt by 


act of parliament. 


The reſt of the book, from page 
776 to the end, conſiſts of a recapi- 
tulation of the ſeveral articles of the 
Plan of Reconciliation between Great- 
Britain and her American colonies 


that has been explained and recom- 
mended in the courſe of this and the 


former Dialogues. 


THE 
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DIALOGUE II. 


8 

pi- { | 

he | pn | * 

at- FRENCHMAN. 

ies MUST now deſire you to communicate Introduction 
m- to me the remaining part of your Plan 2 * 
che of Reconciliation between Great-Britain and 


her Engliſh, colonies on this continent, with 
the reaſons upon which you found the ſeveral 
meaſures you wiſh to ſee adopted for that 
Wpurpoſe, Two of theſe meaſures you juſt 
ouched upon in our two former converſa- 
ions; which were, * the removing from the 
minds of the Americans the apprebenſiuns of 
aving biſhops eftabliſhed among ſt them by the 
authority of the king, or parliament, of Great- 
Britain, without the conſent of tbeir own 4. 
&mblies,” 


E 
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nb lier. and © the amendment of the conſti- 
rutions of the provincial councils in the ſeveral 
royal governments of America, (which are go- 
verned only by the king's commiſſions, without 
a charter,) by i ncreafing to, at leaſt, twice 
their preſent number, the members of | ſuch 
councils, and by appointing them to hold their 
feats in the ſaid councils during their lives or 
good behaviour, inſtead of holding them at the 
mere pleaſure of the Crown.” And I remem- 
ber I obſerved to you, upon our laſt mention 
of theſe meaſures, that I thought the ten- 
dency of them to pleaſe and gratify the 
Americans, and thereby to promote the good 
end of a reconciliation, was too evident to 
need a proof; but I added, that I was per- 
ſuaded that, beſides this general tendency of 
them, you had ſome particular reaſons, ariſ- 
ing from your knowledge of the ſentiments 
of the Americans upon theſe ſubjects, that 
made you conſider theſe meaſures as of ſo 
much importance: and you confeſſed that 
you had ſuch reaſons, and promiſed to ex- 
plain them to me at our next meeting in the 
fulleſt and beſt manner you were able: and 
you likewiſe ſaid you might alſo, perhaps, 

* 
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ſuggeſt another meaſure or two, {beſides the 
two before-mentioned) . that would be uſeful 
towards this important end of reſtoring peace 
and confidence between Great-Britain and 
her American colonies, - I now hope, as we 
have ſufficient time before us, that you will 
fulfill your promiſe, and gratify my curioſity 
upon theſe points, by explaining your notions 
and opinions concerning them in the ſame 
full and ample manner in which you have 
communicated your ſentiments on the other 
ſubjects which we have diſcuſſed 1 in our two 


former converſations. 


ENGLISHMAN. 


I remember my promiſe, and will endea- | 
vour to perform it, unleſs you ſhall yourſelf 
propoſe to abſolve me ſrom it in conſequence 
of the tediouſneſs of ſome of the diſcuſſions 
it will be neceſſary to go into, in order to a 
compleat diſcharge of it. For I much fear 
that, (patient- as you have been hitherto in 
hearing the long accounts from Matthew 
Paris of the feudal ſubjection of Wales to the 


kings of England before the final reduction 


of it by Edward the 1ſt, and the minute ſtate 
of 
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of the caſe of the Poſi-nat? in the reign of 
king James the 1ſt, and other tireſome par- 
ticulars in our laſt converſation,) you will 
hardly be able to bear up againſt the length 
and tireſomeneſs of the accounts both of 
facts and arguments which I ſhall be obliged 
to lay before you concerning the ſtate of 
religion in America, and the endeavours 
which have been made at ſundry times by 
the partiſans of Epiſcopacy in theſe provinces 
to obtrude their mode of church-government 
and divine worſhip * thoſe of a different 
perſuaſion. 


FRENCHMAN. 


I have a greater ſtock of patience than you 
think for; and defy you to wear it aut by 
the moſt ample diſcuſſions you can enter into 
concerning the ſtate of theſe provinces of 
America with reſpect to any branch of their 


government, whether civil or religious. And 


I therefore deſire you would begin your ex- 
planation of the reaſons upon which you 
found the remaining parts of your plan of 


reconciliation, and more eſpecially your firſt - 


meaſure, © of removing from the minds of 
the Americans the apprehenſions of having 
biſhops 
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out the conſent of their own aſſemblies; 
the diſcuſſion of which you repreſent as fo 
formidably long and tedious, 


ENGLISHMAN. 


I am glad to- find, you are ſo much in 
heart, and hope you will continue ſo. And, 
ſince you perſiſt in deſiring it, I will enter, 


without further delay, upon the explanation 
of this ſubject. 


The grounds upon which I conceive the 
meaſure you have juſt now mentioned, © of 
removing from the minds of the Americans 
the apprehenſion of having biſhops eſtabliſhed 
amongſt them by the authority of the king or 
parliament of Great-Britain, and without the 
conſent of their um aſſemblies,” to be fo ne- 
ceſſary to a reconciliation between thoſe colo- 
nies and Great-Britain, are as follows. 


The people of ſeveral of the Engliſh colo- 
nies in North-America are diſſenters from 
the Epiſcopal Church of England, and are 
either Preſbyterians, or Independents, or 

Quakers, 


biſhops eſtabliſhed amongſt them by either 
regal or parliamentary authority, and with- 


Of theneceſ. 
ty of removing 
from the minds 
of the Ameri- 
cans the appre- 
henſion of have 
ing biſhops 

eſtabliſhed a- 
mongſt them. 


There are great 
numbers of 
non epiſcopa- 
lians in many 
of the provin- 
ces of North - 
America. 


Of the firſt 
ſettlement of 
theNew-Eng- 
land provin- 
CES. 


preſſed it,) and more agreeable to the ſimplicity 


the Church of England. For the liberty of 


| 494 1 
Quakers, or followers of ſome other ſe, or 
mode, of the Proteſtant religion that is adverſe 
to Epiſcopal government. This is more eſpe- 
cially the caſe with the four provinces of 
New-England, to wit, Connecticut, Rhode- 
Iſland, Maſſachuſets Bay, and New-Hamp- 
ſhire. The Engliſhmen who firſt ſettled theſe 
countries, went thither about the year 1630, 
during the tyrannical part of the reign of 
king Charles the iſt, on purpoſe to avoid the 
ſeverities they were then expoſed to from the 
biſhops of England, though Proteſtants, and 
with a view to follow and eſtabliſh their own 
mode of worſhipping the Supreme Being, 
which they conceived to be purer (as they ex- 


of the Goſpel and the practice of the primitive 
Chriſtians, than that which was adopted by 


worſhipping God in their own manner could 
not at that time be enjoyed by them in Eng- 
land ; the mode of worſhip adopted by the 
Church of England being then preſcribed and 
enforced with a high hand upon all the ſubjects 


of the Crown, without any allowance of any 


other, 
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other, even to Proteſtant diſſenters. From this 1 
original diſlike to biſhops in the firſt ſettlers of 
theſe provinces, ariſing from the hard treat- 
ment they had ſuffered from them, it is eaſy 
to conceive that their deſcendants may have 
retained a ſtrong prejudice againſt that order 
of clergymen, and @ dread of falling un- 
der their authority, And this has really. 
been the caſe, and in a very high degree : 
inſomuch that nothing can be more alarming 
to this part of the king's American ſubjects 
than the idea of falling back (to uſe their 


oven expreſſions,) under that Egyptian bond- 


age, and that yoke of ſpiritual tyranny, from 


which their anceſtors, with ſo much difh- 


culty, ſpirit, and perſeverance, had made 
themſelves free; though with reſpect to al! 
civil matters they greatly reverence and eſteem 
the conſtitution of the Engliſh government, 
Theſe being the ſentiments that prevail a- 
mongſt them, one would have thought that 
common prudence ſhould have induced the 
inhabitants of Great-Britain never to touch 
upon the ſtring of Epiſcopacy with them, for 
fear of exciting thoſe notes of diſcord which 
it had formerly produced among their anceſ- 

Vor. II. Fre cars 


The crown of 
Great- Britain 
has never yet 
attempted to 
| eſtabliſh bi- 
ſhops in Ame- 
A. g 


[ 4% J 
tors before they went from England to Ame- 


tica, and which it was next to certain it would 


produce again amongſt them as ſoon as it ſhould 
be put in motion. And it muſt be confeſſed, 
in juſtice to the various ſets of miniſters of ſtate 
that have directed the government of England 
for more than a century after the reſtoration of 
monarchical government in the year 1: 60, 
and more eſpecially fince the happy revolu- 


tion in 1688, I ſay, it muſt be confeſſed that 


few or no attempts have been made by the 
government of England to thwart the ſenti- 
ments of the Americans upon this ſubject 
by endeavouring to eſtabliſh biſhops among 
them ; but the kings and queens of England 
have been contented to leave the ſettlement 
of the affairs of religion in the American 


provinces to their reſpective legiſlatures, re- 


ſerving only to themſelves and their govern- 
ours the ſame power of allowing or diſal- 
lowing the acts of the American aſſemblies 
made relating to it as they exerciſed with 
reſpect to the acts made by the ſame legiſla- 
tures concerning any other ſubjects. All that 
has buep done by the mere authority of the 

Crown, 
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ould 
ould 
ſled, 
ſtate 
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Crowti, for the accommodation of the Epiſ- 
s of North-America, has been to 
authorize the biſhop of London for the time 
being, to exerciſe epiſcopal juriſdiction in thoſe 
provinces by commiſſaries to be appointed by 
him for that purpoſe, and who have been 
accordingly ſo appointed. And this, I believe, 
has given no umbrage to the — 
lians in thoſe provinces. 


This authority was delegated by the Crown 
to the biſhop of London at one time by a 
commiſſion under the great ſeal of Great- 
Britain, as I have been credibly informed. 
This was about thirty, or five and thirty, or, 
perhaps, more, years ago, in the time of either 
biſhop Gibſon or biſhop Sherlock, I forget 
which : but they, both of them, were men 
of learning in the laws and hiſtory of Eng- 
land, as well as in the ſtudies more peculiarly 
belonging to their profeſſion, and were there- 
fore likely to be deſirous of acting in this 
buſineſs under a legal and regular authority, 
which (as we have already obſerved, in the 
former part of this converſation, concerning 


the 


But the epiſ- 
copalclergyof 
America have 
hitherto been 
pot under the 


diction — 
biſhop of Lon - 


the title of his 
— 

The ſpiritual 
authority over 
America was 
delegated by 
the Crown to 
the biſhop of 
Londonin = 
late reign of 
George the 2d 
by a commil- 

hon under the 
great ſeal of 


Great Britainy 
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the delegation of all ſorts of powers of govern- 
14 ment) could only be conferred on them by an 
. both be · inſtrument under the great ſeal. But, both 
py charm * before and ſince that time, this ſpiritual autho- 
* — rity over the Epiſcopalians of America has 
of London by been exerciſed by the biſhops of London by 
virtue of the 
king's inſtruc. virtue of only the private inſtructions of the 
— king to his governours of provinces under his 
3 — ſignet and ſign- manual. The inſtructions re- 
and fign-ma- lating to this ſubject are, as I believe, nearly 
pant. the ſame for all the colonigs, or, at leaſt, for 
thoſe colonies in which the Epiſcopal Church, 
or Church of England, is the prevailing mode 
of religion; as is the caſe in Virginia, Mary- 
land, South-Carolina, and Georgia; in the 
three firſt of which colonies, as I have been 
informed, it is eſtabliſhed by acts of aſſembly, 
with a legal proyiſion for the maintenance of 
its miniſters; and in the laſt, if it is not com- 
| pleatly eſtabliſhed, it, at leaſt, has the coun- 
| tenance of the government, and prevails much 
Inftrofionsto ore than any other mode of worſhip. Now 
the governour 
of Georgia . in this laſt colony of Georgia the royal inſtruc- 
—_— tions to the governour concerning religion and 


church-go. 1 
vernment, church goyernment are 38 follows. 
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INSTRUCTION 75. 


You are to permit a liberty of conſcience to 
all perſons, except papiſts ; ſo they be contented 
will a quiet and peaceable enjoyment of the 
ſame, not giving offence or ſcandal to the 


government. 


INSTRUCTION 76. 


You ſhall take eſpecial care that God Al- 
mighty be devoutly and duly ſerved throughout 
bur government; the book of Common-prayer, 
as by law eſtabliſhed, read each Sunday and 
bolyday ; and the bleſſed ſacrament adminiſtred 


according to the rites of the Church of England. 


INSTRUCTION +77, 


Nu ſhall be careful that the churches already 
built there be well and orderly kept ; and that 
more be built, as the coiony ſhall, by God's 
bleſſing, be improved; and that, beſides a com- 
petent maintenance to be aſſigned to the miniſter 
of each orthodox church, a convenient houſe be 
built at the common charge for each miniſter, 
and a competent proportion of land off gned him 
for a glebe and exerciſe of his induſtry. 


Vor, II. Gee 
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INSTRUCTION 78, 


No miniſter 1 You are not to prefer any miniſter to any 
r . . . 

bo al benefice eccleſiaſtical benefice in that our colony without 

without a cer- : 

gente of his @ certificate from the Right Reverend Father 


. in God, the Lord Biſhop of London, of his 
havior from being conformable to the doctrine and diſcipline 


| +5 eng of of the Church of England, and of a good life 

and converſation. And, if any perſon already | 
preferred to a benefice ſhall appear to you to 
give ſcandal either by his doftrine or manners, | 
you are to uſe the proper and uſual means for þ 
the removal of bim. 1 


INSTRUCTION 79. 


Every mini- You are to give orders forthwith, (if the | 
ter ſhall be a 1 
member of the fame be not already done, that every orthodox ® 
— 4 * miniſter within your government be one of * q 
wveſtry in his reſpective pariſh; and that no | 
velry be held without him, except in caſe | 
fichneſs, or that, after notice of a veſtry Jum- 


moned, he ont to come, ; 
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*. 

the 
7 

#8 

odox 
7 e 1 
f 710 
1 

ſe of : 
9 


c- 


L 411 


InsTRUCTION 80. 


You are to inquire whether there be any 
miniſter within your government who preaches 
and adminiſters the ſacrament in any orthodox 
church, or chapel, without being in due orders; 
and to give an account thereof to the ſaid 
Lord Biſhop of London. 


INSTRUCTION 81. 


And, to the end that the eccleſraſlical juriſ- 
diftion of the ſaid Lord Biſhop of London may 
take place in that colony, ſo far as conveniently 
may be; We do think fit that you db give all 
countenance and encouragement to the exerciſe 


of the ſame: Excepting only the collating to 


Of miniſters 
officiating in 
orthodox 
churches 
without being 

in due orders, 


Bp. of Lon- 
don's juriſdice 
tion to be ſup- 
ported, 


benefices, granting licences of marriages, and 


probates of wills ; which we have reſerved to 
you, our governour, and to the commander in 


chief of our ſaid colony for the time being, 


Ins TRUCTION 82. 
We do further direct that no ſchoolmafter be 


henceforth permitted to come from England ters. 
and keep A in the ſaid colony, without the 
licence of the ſaid biſhop e London; and that 


633 2 no 


Licenſing 
{chool- maſs 


* / , 
4. ITS 
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—— 


L 4 
no other perſon now there, or that ſhall come 
from other parts, ſhall be permitted to beep 
ſchool in that our ſaid colony of Georgia with- 
out your licence firſt obtained. 


INSTRUCTION 83. 


Whatdegree®s And you are to take eſpecial care that a table | 


_ of affinity ſhall 


make mar- of the marriages eſtabliſhed by the canons of the | 
_— ans Church of England be bung up in every ortho- 
4S dox church, and duly obſerved. And you are 
to endeavour to get a law paſſed in the aſſembly 
of that colony, (if not already done, for the 


Arict obſervation of the ſaid table. 


INSTRUCTION 84. 
Blaſphemy The Right Reverend Father in God, Ed- 


lies — yu mund, late lord biſhop of London, having pre- | 
wiſhed. ſented a petition to his late Majefly, our royal | 
father, humbly beſeeching him to ſend inſiruc- | 

tions to the governours of all the ſeveral plan- 

tations in America, that they cauſe all laws | 

already made againſt Blaſphemy, Prophaneneſs, | 

Adultery, Fornication, Polygamy, Inceſt, Pro- 

pbanation of the Lord's day, Swearing, and 
Diruntenneſs, in their reſpective governments, 

| 70 
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to be vigorouſly executed ;,—— And We thinking 
it highly juft that all perſons be ſhall offend 
in any of the particulars aforeſaid ſhould be 
P: ofecuted end puniſhed fer their faid offences ; 

= ——Z7: is therefore our will and pleaſure that 
Vor, take due care for the puniſhment of tbe 
afore- mentioned vices, and that you earneſtly | 
recommend it to the afſembly of Georgia to 
provide effectual laws for the reftraint ' and 
puniſhment of all ſuch of the afore-mentioned 


0182 


are 
WI vices againſt which no laws are as yet provided. 
the And alſo you are to uſe your endeavours to 


render the laws in being more effettual, by pro- 
viding for the puniſhment of the afore-men- 
tioned vices by preſentment upon oath to be made 
10 the temporal courts by the church-wardens of 
the ſeveral pariſhes at proper times of the year, 
to be appointed for that purpoſe. And, for the 
further diſcouragement of vice, and encourage- 
ment of virtue and good living, that by ſuch 
example the Infidels may be invited and tefire to 
embrace the Chriſtian religion, you are not to 
admit any perſon to publick truſts, or employ- 
ments, in the colony under your government, 
whoſe ill fame and converſation may occaſion 
ſcandal. 2 it is our further will and 
pleaſure 
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pleaſure that you recommend to the aſſembly to 
enter upon proper methods for the erecting and | 
maintaining of ſchools, in order to the training 
up of youth to reading and to a neceſſary know- 
ledge of the principles of religion. 


INSTRUCTION 85. 


Nu are, with the aſſiſtance of the council | 
and aſſembly, to find out the beſt means to fa- 
cilitate and encourage the converſion of Negroes | 
and Indians to the Chriſtian religion: More f 
eſpecially you are to uſe your endeavours with | 
the aſſembly, that they make proviſion for the | 
maintenance of ſome miniſters to inhabit among}! 
the Indians, in order to inſtruct them, as alſo 
to prevent their being ſeduced from their alle- 


giance to Us by French prieſts and TFeſuits. 


The numbers 
of the inhabi- 


' tants and of 


the births and 
burials to be 
tranſmitted to 
England, 


INSTRUCTION 86. 


You ſball ſend to our commiſſioners fer trade 
and plantations by the firſt conveyance, in | 
order to be laid before Us, an account of the 
preſent. number of planters and inbabitants, 
men, women, and children, as well maſters 
as ſervants, free and unfree; and of the 


Haves 


. 
s in our ſaid colony: As alſo a yearly 
account of the increaſe or decreaſe of them, 
and how many of them are fit to bear arms 


bly to | 
and 
ning 
nor- 


= cauſe an exact account to be kept of all per- 
ns born, chriſtened, and buried: and you 
Hall yearly ſend fair abſtratts thereof to our 
commiſſioners for trade and plantations, as 


e Fo 

hap InsTRUCTION 87. 

More | 

Hes And we do further expreſsly command and 


require you to give unto our commiſſioners for 


trade and plantations, once in every year, 
wng fi | 
= the beſt account you can procure of what 
Ss alſq 5 . . <4 
un, | number of negroes the ſaid colony 1s ſupplied 
4e i wit. 
Theſe are all the inſtructions to the go- 
vernour of the colony of Georgia that have 
trade any relation to religion or church-govern- 
„ in ment. And by theſe, you ſee, the governour 


F the is commanded to ſupport the ſpiritual juriſ- 
fants, MW diction of the biſhop of London in the ſaid 
aſters colony, under certain reſtrictions or limita- 
f the tions, and without moleſting the Proteſtant 
ſlaves diſſenters 


in the militia of our ſaid colony, ——You ſhall 


The number 
of negroes in 
the colony 

ſhall be tranſ- 
mitted every 
year to the 


commiſſioners 


of trade and 
plantations. 


The jane. 
tion of the bi- 
| ſhop of Lon- 
don has been 
exerciſed in 
America by 
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appointed by 
ſaid bi- 


ſhop. 


Yet ſome 
Church-of- 
England- men 
in America 
have, at times, 
been anxious 
to have a bi- 
ſhop eſtabliſh- 
ed and reſi- 
dent among 
them. 
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diſſenters from the Church of England, to 


- whom they are injoined by the 75th inſtrue- 


tion to allow a liberty of conſcience, And 
this juriſdiction of the biſhop of London has, 
in purſuance. of theſe, and the like, inſtruc- 
tions, been exerciſed in divers of the colonies 
of North-America by clergymen of the 
Church of England, to whom the biſhops 
of London have delegated it, or ſome part 
of it, under the title of their cmmiſſaries. 
And this, as I before obſerved, has given 
little, or no, umbrage to the Non-epiſcopa- 
lians of North-America. 


But it has, more than once, unfortunately il 
happened that ſome of the members of the 
Church of England in theſe colonies have 
not been ſatisfied with this delegated exertion 
of epiſcopal authority over them by the bi- 
ſhop of London's com miſſaries, but have been 
deſirous to have a "biſhop eſtabliſhed and reſi- 
dent among them, and have even ſhewn 
great uneaſineſs at the want of one. They 
have complainea, on theſe occaſions, that it 
was a great misfortune to them to go without 
what they ſtyled the important benefit of 

| epiſcopal 
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epiſcopal confirmation, and that it was a cruel 
hardſhip upon their miniſters to be obliged 
to croſs the Atlantick ocean and go to Eng- 

land for the purpoſe of receiving holy orders 
from the Engliſh biſhops, by which ſome of 
them have died, either in their paſſage to 
England by the fatigues and dangers of the 
ſea, or of the ſmall-pox after their arrival 
there, and others have been put to more 
>xpence than their ſlender fortunes could 
Sconveniently bear: and for theſe and, per- 
haps, other ſuch reaſons, they have earneſtly 
ſollicited the eſtabliſhment of a biſhop in 
America. Theſe complaints have generally 
Waken their riſe from the ſuggeſtions of a few 

pealous clergymen of the Church of Eng- 
Wand ſettled in America, who probably wiſhed 
o increaſe their own conſequence in this 
ountry by obtaining ſo ſplendid a ſupport to 
heir party, which would ſeem to raiſe it 
bove all the other religious parties, and be 
he means of exalting it's members, or, at 


1ewn 

They eaſt, it's miniſters, to offices of dignity and 
nat it Wower. And ſometimes we may ſuppole theſe 
thout {Weverend gentlemen might flatter themſelves 


vith the hope that they themſelves might be 
Vor. II. Hh h the 
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England, and 
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tives of England, and not of America; 
though, by their zeal for the ſpiritual welfare 
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the happy perſons whom the Crown would 
pitch upon to fill this new and lofty ſtation, 
But, whatever might be their motives to it, 
it is certain that theſe complaints about the 
want of a biſhop in America have been prin. 
cipally ſet on foot by ſome clergymen of the 
Church of England reſiding in it, and have 
been propagated by them amongſt the Laiety WM. 
of the ſame communion, who have ſome- WW: 
times been perſuaded to join with them in 

complaining of this hardſhip. And what is 


[ 
moſt remarkable is, that theſe very zealous 
( 


clergymen, who have found out this griev- 8 
ance for the Americans of the epiſcopal com- 
munion, have been, for the moſt part, na- 


of the inhabitants of the latter country, one N 

would be inclined to ſuppoſe they muſt have 3 1 
been born there. For, as to the principal 2 
clergymen of the Church of England in 4 8 
America, who have been born and bred in! | le 
America, (and who therefore ſeem to have in 


the beſt right to judge of what is fit to ben 


done in this matter for their own accommo- If 
dation, and that of their ſeveral congrega · Me 
tions; 
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tions ;) I have been well aſſured that they are 
in general very well contented with the preſent 


ſtate of the Church of England in America, 
and with the exerciſe of the epiſcopal authority 


ould 
tion, 
o it, 
t the 


prin- Wi there by the biſhop of London's commiſſaries 
f the Win the manner +I have already mentioned: 
have 1 and this is more particularly true of the 
aiety WM American clergy in the provinces of Virginia 


ome- ¶ and Maryland and South Carolina, in which 
m in the Church of England is legally eſtabliſhed 
hat is by acts of their reſpective legiſlatures, and in 
alous which the number of diſſenters from the 
eriev- ¶ Church of England is greatly leſs than in the 
com- other colodtes. 

t, na- 5 

wal FRENCHMAN. 
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This ſeems rather ſtrange: ſince, if any 
people have a right to complain of the want 
df a biſhop, and to be earneſt with the 
Writiſh government to ſend them one, it 


red inf eems naturally to belong to thoſe colonies 
o have in which the majority of the people are 
t to bel nembers of the epiſcopal church; and more 
ommo-ſpecially to the clergy of thoſe colonies; 


vecaule they are the perſons upon whom 


nNgrega- 
tions; 


The epiſcopal 
clergy born in 
America ſeem 
to have the 
beſt pretence 
for complain- 
ing of the 
want of a re- 


ſident biſhop, 


Hh h 2 moſt 
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In what caſe 
it would be 
juſt and pi u- 
dent to efta- 
bliſn a reſident 
biſhop in A- 
merica. 


ſay, ſeditious, in the epiſcopal clergy of the 
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moſt of the hardſhips that may ariſe from 
want of a reſident biſhop, muſt be ſuppoſed 
to fall. If the people of theſe colonies are 
contented to be without biſhops, it ſeems ab- 
ſurd and impertinent, and, I might almoſt 


2 


other provinces, (in which the diſſenters 
from the Church of England ate more nu- 
merous than the churchmen,) to uſe any 

endeavours to procure the eſtabliſhment of a 

biſhop in thoſe provinces. But, if it ſhould 

ever happen that the body of the people, in 

either of the above-mentioned colonies off 
Virginia, Maryland, and South Carolina, 
(in which the Church of England is eſta- 3 
bliſhed,) ſhould earneſtly defire to have 2 
biſhop eſtabliſhed amongſt them, and ſhould 
teſtify that deſire in a regular and conſtitu- 
tional manner, by a petition of their aſſem- 
bly to the king to eſtabliſh one among! 

them, I muſt needs ſay that I think their 7 
requeſt ought, in ſuch a caſe, to be com 
plied with, 
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from 

poſed ENGLISHMAN. 5 
es are That is preciſely my opinion upon the ſub- 
1S ab- 


ject. A biſhop ought, in ſuch a caſe, to be 
eſtabliſhed in the province whoſe aſſembly 
ſhould have petitioned for it; but not before. 


Imoſt 
f the 
enters 
e nu- 
e any 
t of a 
hould 
le, in 
ies of 1 
roling, , 
ö eſta- 
ave 1 1 
ſhould 
nſtitu- 
allem-i 
nongſi 
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Com- 


enough from being diſpoſed to do. For, on 
the contrary, the aſſembly of the province of 
Virginia not long ſince, as I am well aſſured, 


returned thanks to an epiſcopal clergyman 
of the name of Henley, for having refuſed to 


titioning for the eſtabliſhment of a biſhop, 
as having by the ſaid refuſal rendered a good 
ſervice to the province by preventing the far- 
ther proſecution of a meaſure which they 
thought would have a pernicious tendency. 
Nor do I believe that any conſiderable num- 


to the meaſure, though ſome of them cer- 
tainly were ſo. But of this I cannot ſpeak 
with certainty, as I have never heard what 
were the particular numbers of the perſons 
that eſpouſed the different ſides of that 
queſtion, 


FRENCH- 


ber of the clergy of Virginia were diſpoſed 


But this the American aſſemblies are far Thiscaſedoes 


not ſeem likes 
ly to * 


join with ſome of his clerical brethren in pe- 


Tt would be 
height of im- 
rudence at 
eaſt, if not 
ot injuſtice, in 
the preſent 
ſtate of things, 
ſor Great - Bri- 
tain to eſta- 
bliſh biſhops 
in America. 
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FRENCHMAN. 


Aſter ſuch a publick mark of their diſap- 
probation of the eſtabliſhment of a biſhop in 
America, as you have juſt now mentioned to 
have been given by the aſſembly of Virginia, 
it would, ſeem to be the height of folly at 
leaſt, if not of tyranny, for the Britiſh go- 
vernment to attempt ſuch, a meaſure in that 
province. And even, if they had not given 
ſuch a teſtimony of their averfion to the 
meaſure, I ſhould think it would have been 


+a moſt imprudent thing in the Engliſh mini- 


ſtry to intermeddle in a buſineſs of that de- 
licate nature before they were well aſſured it 


would be agreeable to the people there. For 
nothing is more apt to create uneaſineſs 
amongſt a people, than meddling with their 
religion without their conſent, even though 1 


it be to ſupport and encourage it: of which 


the Engliſh miniſtry have now a remarkable 
inſtance before their eyes in the caſe of us 
Canadians. For, though we are much at- 
tached to the Roman-Catholick religion, and 
ſhould have been extremely uncaly it we had 
been reſtrained from the free exercile of it, 

we 


n 
8 . . 


1 
we' have been almoft as much offended by 
the 'officious zeal thewn by the Britiſh par- 


fap= WE liament for the ſupport of it, by that clauſe 
p in in the late unhappy Quebeck-Act, which 
d to revives our legal obligation to pay our prieſts 
inia, 3 their tythes. So tender are men's feelings 
y at ¶ upon the ſubject of religion 
80 7 

that But, as to the other provinces of North 
ven America, in which the majority of the peo- 
the ple are diſſenters from the Church of Eng- 
been land; and, more eſpecially, the provinces of 
nini-New-England, in which the people have 
t de- (as you tell me) an hereditary averſion to the 
ed it government of biſhops, ariſing from the 
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memory of the hardſhips which their an- 
ineſs ceſtors formerly ſuffered from it; it ſeems to 
be ſo very ablurd, impolitick, and oppreſſive 
for the government of Great-Britain to eſta- 
= bliſh epiſcopacy in thoſe provinces, that I 
can hardly believe the thought of doing fo 
has ever been ſeriouſly entertained by any 
ſtateſman, or perſon of any weight, or au- 
thority, in Great-Britain. I therefore beg 
you would inform me what has been faid or 
done in Great-Britain that could give occa- 
ſion 


—ů — P 


- — 1 — — ny . 4 " a S 
* 12 9 7 — — o ” A © 4 b + 2 - — — 0 — 4 0 5 . 2 2 0 Ga, — WM - 
Sow % wb > — 3 4 —_— — h 22 7 — a — = PR 9. 7 8 > > 414 122 - — 5 - ER. ＋ _ h = —— 
I -. a — - _ : _ So wa. — < 2 > 5 L 0 * 2 > - - 2 os — 2 
2 A N = as SD N + 1 — — =. 2 — = 2. 8 ent CO nent” BS 2 ——— 
« &. . x 1 a . CT — . Sp * — <a, a - - 7 — — — 2 R —— T- = : 5 — 2 megane — 22 Z V0 = —— 
2 — VI - I IX -—- — RX Ae —_—_ —— A IF. > a — - = IVY 3 2 — Z- L _ ws - _— = = 
% 4 a — =. — . > W a —_—_ * _— . — « E 8 8 1 4 >  o& * > =. © "— - — — = 4 E 
: —— F< : 21. 2 — => * _ ; 8 r _—— _ - —_ ! s - 2 — a 1 Ms 2 E - - x — — 
5 - e ET: — : — 5 5 == 5 1 = 
7 =c 2 — - - — 


— — 


An account of 
the epiſcopal 
clergymen 
who have 
over 


to America, 


and excited 
the com- 

plaints con- 
cerning the 


want of a bi- 
ſhop in that 
country. 


country. 
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Gon to any apprehenſion of a defign of this 


kind in the minds or the MRP 
of America. 


ENGLISHMAN. 


I have already told you that the com- 
plaints concerning the want of a biſhop in 


America have generally taken their riſe from 


ſome clergymen of the Church of England, 


who have been born and bred in England, 


and, not meeting with preferment in their 
native country, have gone over to North- 
America to exerciſe their profeſſion in that 
Theſe clergymen have been of two 
forts ; either ſuch as have been invited to of- 
ficiate there as miniſters of particular congre- 
gations of the communion of the Church of 


England, or ſuch as have gone thither as 


miſſionaries from a certain ſociety in England, 


called The ſociety for propagating the goſpel in 


forergn parts, for the purpoſe (as has been 


pretended) of converting the Indians of this 
continent from heatheniſm to the Chriſtian 
and Proteſtant religion. But, though the 
clergymen of the latter clais have bcen ſent 
to Amer.ca under pretence 0: furthering that 

pious 


/ 
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this pious and uſeful work, they have aſually off 1 _ 


ans employed their time and talents 1 in a manner miſſionaries 
that had not the ſmalleſt relation to it, and Pe 
to purpoſes that have rather had a miſchiev- the Engliſh 


ſociety for 
ous than a beneficial tendency to the | peace propagating 


m- and happiheſs of theſe provinces. For, in- $94: 
in ſtead of going amongſt the Indians, and re- 
om ding in their villages, | and learning their 
ind, languages, and endeavouring to inſtruct them 
ind, in the truths of the Chriſtian religion, they 
heir have generally ſettled themſelves i in ſome of 
rth- the moſt populous towns and diſtricts of the 
that cultivated parts of thoſe provinces, which are 
two inhabited only by En gliſhmen, or people who 
of- ſpeak the Engliſh language; and have there 
gre- employed themſelves i in converting Chtiſtians 
h of nd Proteſtants from one mode of chriſtianity 
88 o another, that is, from the opinions enter- : 
and, ained by the Preſbyterians, and Independents, 
/in nd Anabaptiſts, and other diſſenters from the 
Wen hurch of England, to the doctrines and diſ- | 
chis {Wipline of that church: which I muſt needs Ilteonſequen- 
tian Honſider as doing miſchief inſtead of good i in — 
the hoſe provinces, inaſmuch as it has tended to 
ſont Raise uneaſineſſes and diſſenſions amongſt the 
that nhabitants of them, and make them diſſatis- 
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fes Fd che modes of divine worſhip to witch 
Eq they had been accuſtomed from their youth, 
and in the practice of which they had lived 
1275 virtuouſly and peaceably and in charity one 
with another ; and this without any advantage 


to either their ſpiritual or temporal welfare. 
For the members of the Church of England 


do not hold, (as you Roman Catholicks do,) 


that all perſons who are not of their own 
church, are objects of the divine wrath, 
and will be eternally miſerable in the next 
e world,“ but acknowledge that all ſincere 
Chriſtians, at leaſt, if not all men whatever, 


OM who act virtuoully, and agreeably to the dic- 


tates of their own conſciences and the means 
of information and inſtruction that have been 
afforded them, will (notwithſtanding their 
erroneous opinions with reſpect to the doctrines 

ok religion, ) find mercy from God Almighty 
in a future life, through the merits of our 
- Saviour Jeſus Chriſt, who died for the ſalva- 
tion of all the world. This being the opinion 
entertained by the members of the Church of 


England, thoſe buſy epiſcopal miſſionaries 


who, inſtead of endeavouring to convert the 
3 to — have employed them- 
ſelves 
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ſelves in Wear to draw away virtuous and. 
ſincere Preſbyterians and Independents in 
New-England or New-York from the. modo, 
of divine worſhip which they had received. 
from their forefathers, and had been uſed; to. 
from their cradles, to that of the Church of 
England, can never have imagined that they 
were doing their converts any ſervice with re- 
ſpect to their eternal welfare in the next 
world, but muſt have been actuated by ſome, 


motive of- a merely temporal nature; which. 
2 may have been, perhaps, to make their con- 
4 verts more attached to the intereſts of Great- 
2 


Britain, and more willing to continue depen- 
dent ypon it and obedient to its laws, than 

they otherwiſe would be, while they enter- 
tained ſuch different notions with reſpect to 
church government from. the generality of 
their fellow-ſubjes in Great-Hritain. This 
zeal for the temporal and political intereſts. of 
Great- Britain is the very beſt motive to which 

4 I can aſcribe the condu of theſe miſſionaries. 


a in thus endeavouring to make converts of a 
: ſincere Chriſtians of the Preſbyterian or In- . 
2 | [+ 


dependent perſuaſion, to the religion of the 
p Church of England. But it ſeems much 
" "TITS more 
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mote probable that they bave, for the moſt 
part, been actuated by more intereſted mo- 
tives, and have had a view to increaſe their 
own importance by aggrandizing the party to 
which they belonged ; and to procure them- 
ſelves congregations, when they had none, or 
to increaſe them, when they had ; and, above 
all, to recommend themſelves to the favour 
and patronage of the powerful biſhops in 
England, by whom the buſineſs of the ſociety 
for propagating the goſpel in foreign parts 
was carried on, and by whoſe means they had 
been ſent as miſſionaries to America, But, 
whatever might be the motives which ind 
them to be ſo diligent i in their endeavours to 
make this fort of proſelytes, I am confident 
that they have done a great deal more harm 
than good by it to the inhabitants of America, 
by exciting among them a ſpirit of diſcord 
and animoſity and jealouſy, from which they 
would otherwiſe have continued tree. And 
they have alſo done a diſſervice to Great- 
Britain itielf, by exciting amongſt the non- 
epiſcopalians in America an apprehenſion that 
the Britiſh government would, one day or - 
other, at the ſolicitation of thele very zealous 
miſſionaries 
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miſſionaries! and their convgrts, ſupported by 1 
the intereſts of the biſhops that were their | 


_ patrons in England, eſtabliſh epiſcopacyamong 


them ;—an apprehenſion which has a manifeſt 1 
tendency to weaken their attachment to the 7 
kingdom of Great-Britain and make them 
leſs diſpoſed to continue in dependance on it. 


But, that you may not ſuppoſe that I have - 4 
ſpoken too haſtily and without ſufficienktt 
grounds, of the manner in which the Engliſh __ * 


clergymen who have been ſent into North- 

America as miſſionaries from the Engliſh ſo- 

ciety for propagating the goſpel in foreign 

parts, have conducted themſelves in theſe pro- 

vinces, I beg leave to read to you a few ma- 

terial paſſages from Dr. William Douglas's Of Dr. Dev: 
hiſtorical and political ſummary of the firſt — the Bri- 
planting, progreſſive improvements, and pre- _ — 
ſent ſtate of the Britiſh ſettlements in North- America. 
America, which will abundantly confirm all 


] have advanced upon this ſubject. This 


book was written in the year 1750, that is, 


two years after the peace of Aix la Chapelle, 
and five years before the commencement of 
hoſtilities in the late war, and conſequently 


many 
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many. years before the riſe of the preſent un- 
happy diſputes between Great-Britain and this 
continent, which did: not begin till a year or 
| two after the late peace in 1763: and it is 
generally allowed to be a very faithful and 
impartial account of the ſtate of thoſe pro- 
vinces at that period. Now the author in- 
« of forms us in vol. 2, page 119, ** that the re- 
* [ig10n-miſſionaries negle the converſion of 
&« the Indians, and take no farther care than 
te with relation to their ſalaries or livings, and 
* of being flationed in the moſt opulent towns, 
“ ephich have no more communication with the 
&« ſavage Indians than the city of London bas. 
And, in vol. 2, p.126, after having given usaliſt 
of no leſs than 74 places in the ell. ſettled parts 
of the provinces of Newfoundland, Maſſa- 
chuſets-bay, New Hampſhire, Rhode-Iſland, 
Connecticut, New-York, Neu- Jerſey, Pen- 
ſylvania, North- Carolina, South-Carolina, 
Georgia, and the Bahama iſlands, he writes 
as follows: The ſociety for propagating the 
e goſpel in foreign parts is a very good, pious, 
« and moſt laudable defign : but the execution 
*« thereof in Britiſh North America is much 

** faulted [or blamed].” 
Any 


Co 1 
© Any ind, erent man could not avoid ima- 9 
* gining that by © propagating the goſpel in 4gn of thein- -if 
« foreign parti was meant © the converyion — | 
« of the natives of fuch parts; * as the royal Y 2 | 
* charters and proprietary grants of our plan- f 2 
© tations enjoin the ciuiliæing and conuerſion of 
© the Indians by doctrine and example. Ir is 
© aftoniſhing to hear ſome of theſe miſſionaries, 
and their friends, tndiſcreetly affirm that this 
* was no part of the deſign, becauſe not expreſ- 
* ſed in ſtrong terms in their charter. King # 
* William, the granter of the charter, cannot | 
© be ſuppoſed to have meant that the expuljion, 
© or elbowing out, of ſober, orthodox diſſenters, 
* was the principal intention thereof; though 
© it is at preſent their chief practice, there not 
« being one miſſionary (the Albany and Mohawk 
© miſſionaries excepted, ) that takes the leaſt no- 
* tice of the Indians, The ſociety, being ſen- 
Able of this neglect have in their lateft miſfion, 
© (that of Mr. Price for Hopkinton, about 30 
* miles inland from Bofton,) inftrufted their 
© miſſionary to endeavour the propagation of the = 
* Chriktan religion among the neighbouring 
Indians. 


| | | | © The 


3 
| e see 
F of chili wp. 8 to obtain a miſſion to our moſt civilized and 
W ricbeſt towns, where there are no Indians, no 
= want of an orthodox chriſtian miniſtry, and 
i « 10 Roman-Catholicks ; z which are the three 
| © principal intentions of their _ miſſion. They 
ſeem abſurdly to value themſelves upon the di- 
* werhon (T do not ſay, perverſion) of the 
* Preſbyterians and Congregationaliſis. All 
* men. have a laudable veneration for the reli- 
| © gion of. their anceſtors ; and the prejudices of 
„ education are hardly to be overcome. Why 
the fad prac- © then ſhould a perſon who peuceably Jolloꝛos the 


"hes 
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De practice of the. preſent miſſionaries is 


c orthodox, allowed, or tolerated, way of his 
* forefathers, be over-perſuaded to relinquiſh it, 
© though by an interceding wavering I that is, by 
the uncertain ſtate of mind that intervenes 
© between the beginning to abandon an old 
* ſet of religious opinions and the final adop- 


© tion of new ones, ] there is danger that the 
* man may be overſet and fink into infidelity ? 


The miſſionaries ſeem to value themſelves more 
upon this than upon the converſion of a Heathen 
to our civil, national intereſt, and to Chriſtia- 
nity; or than upon the reformation of a Roman 


Catholict, (which is much wanted in Mary- 
* land;) 


os 
* 


Yn. 
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an;) or the preſervation of the deſcendants 
e Britiſh anceſtors from running into infi- 
« delity; of which there is much danger in 
« North=Carolina. 


* Tn the charter of the ſaid ſociety it is 
« ſaid, that in ſeveral of the colomes and fac- 
© tories beyond the ſeas the proviſion for the 
* maintenance of orthodox miniſters is very 
* mean, and that in many others there is no 
* proviſion at all made for this purpoſe ; and 
* that therefore the ſociety is eſtabliſhed for the 
* management of ſuch charities as ſhall be re- 
© ceived for this uſe. Yet it ſo happens that 


| © the miſſionaries of the ſociety are not ſtation- 


ed in ſuch poor out-lying towns as are de- 
* ſcribed in the above manner in the charter, 
but in the moſt opulent, beſt-civiliged, and 
* chriſtian, towns of the provinces ; that is, 
* in all the metropolis-towns of the colonies, 
© and other rich and flouriſhing towns in the 
* ſame, that are well able to ſupport, and do 
in fact ſupport, orthodox miniſters. 


* In all our colonies, (Rhode-Iſland ex- 
© Cepted,) [that is, I ſuppoſe the author 
* means, in all the colonies of New-England, 
except 


Vor. II. Kkk 
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except Rhode-Iſland, not in all the colonies 
of North-America] there is a parochial pro- 
viion for an orthodox goſpeleminiſiry; inſo- 
much that Dr. Bray (who is a zealous pro- 
moter of” the ſociety for propagating the goſ- 
* pel,) has declared that in the colonies of Maſ- 
© ſachuſets Bay and Connecticut there was no 
© need at all of miſſionaries. 


In the latter years of queen Ann's admini- 

* firation, (as I conjefture,) the deſign of this 
charity was perverted from its original de- 
gn, (which was to convert the heathens to 
* chriſttanity, to preſerve a ſenſe of religion 
amongſt the inhabitants of our diſtant planta- 
* tions, and to prevent the growth of popery, ) 
to a deſign of withdrawing the tolerated, ſo- 
ber, religious diſſenters, or non-eptſcopalians, 
* from their ſeveral perſuaſions to a conformity 
with the then high-church opinions; as a ma- 
* nuduttion to popery, and the introduction of 
4 Popiſh Pretender to the Crown. But, as, 
* by the happy ſucceſſion of the preſent Proteſtant 
* family to the Crown, all hopes of this kind 
are vaniſhed, it is in vain, and will anſwer 
t no end, for any party of men to foment divi- 
* fions 


8) 


* 


1 


* fons among good Chriſtians. I have a very 
great regard for all good minifters of the 
* Chriſtian goſpel, and have no private, or 
© particular, reſentment againſt any miſſionary : 
© but, as an impartial hiſtorian, I could not 
avoid relating matters of fact for the infor- 
mation of perſons concerned, who, by reaſon 
of diſtance and other buſi hos cannot be otber- 


wiſe informed. 


* 


In the charter of the ſociety the propaga- 
tron of the particular religion of the Church of 
England is not mentioned: the expreſſions uſed 
in it are general, as, An orthodox clergy,” 


& — the prepagation of the Chriſtian religion, 


* or goſpel, in foreign parts.” * Therefore 


* miſſionaries ought to be men of moderation, 
* that is, of general charity and benevolence ; 
* more eſpecially if we conſider that many diſ- 
0 e have contributed to this charity, and 

* are worthy members of the ſociety. Fiery 
© Sealots are detrimental to the "a0 u of the 


* ſociety, 


* By groſs impoſitions upon this <worthy and 
* Jaudath ſociety their charity and ebriſtian 
K k k 2 bene=- 
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benevolence is egregiouſiy perverted, T ſhall 
mention a few inſtances. Firſt, In the large 
and not-well-civilized province of North- 
Carolina, that country. being poor and un- 
healthful, miſſionaries were not fond of be- 
ing ſent thither ; though for many years 
they had no-goſpel-miniſter of any denomi- 
nation amongſt them, and did degenerate 
apace towards heatheniſm. The neglect of 
religion had been carried ſo far in this 


province of late years, that great numbers 


of the inhabitants of it had never been even 
baptized : inſomuch that ſome looſe clergy- 
men of the neighbouring province of Virgi- 


nia have, at times, by way of frolick, made 


a tour in it and chriſtened people of all ages 
at a certain price a-head, and have made 
a profitable trip of it, as they expreſſed it; 
And Mr. Hall, «who was lately appointed 
miſſionary for the north. diſtrict of North- 
Carolina, writes that in the year 1749, 
he baptized no fewer than, 1282 perſons. 


And Mr. Moir, of the ſouth-diftri& of 


that province, informs us (in his abſtract 


for 1749, page 48,) that' he cannot give 


an exact account of all the perſons. be hath 
* bop 
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© baptized in bis journies, for want of 4 
< perſan to. count. them, but that he thinks 
* they have. ſometimes amounted. in more than 
© 100. perſons in ane day. Theſe tua miſſian- 
© aries were, with ſome difficulty, obtained 
* by the ſallicitation of the preſent governaur 
* of North-Carelina, who wrote ward to the 
© ſecrety, * That: the people of bis. govern- 
©. ment had na miniſters, or teachers, af any 
4 denomi nation, and that, unleſs ſome care 
te was taken. to prevent it, the very footſteps 
&« of religion would in a ſbort time be worn 
te out there.” * Yet, while this province of 
s North-Caroling, was thus deſtitute of reli- 
giqus inſtructian, the weil-cruilized and 
« chriſtianized.colontes of New-England were 
*. crowded with. miſſionaries. It is only of 
very late years. that two mifionaries, and 
* no. more, namely, the aforeſaid Mr. Moir 
(and Mr, Hall, have been ſent to North- 
Carolina; the former to itinerate on. the 
& ſouth. fide of the Neuſe: river, the other on 
* the north: ſide of that river. 


- © Secondly, one clauſe in the ſociety's char- 
ter directs that miionaries. ſhail be ſent into 
* foreign 


Their negle& 
with reſpectto 
Maryland. 


They have 
generally ſet- 
tled in the 
richeſt and 
moſt populous 
towns of N. 
America, 
which already 
have a ſuffi- 
cient number 
of min:ſters of 


the goſpel, 
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© foreign parts © for the inſtruction of thoſe 
ce who are in danger of being perverted by 
* Romifh prieſts and Jeſuits to their ſuper- 
te ſtition.”” © Now this is by no means the 
* caſe in the colonies of New-England, though 
* that is the part of America which is the 
* moſt crowded with theſe miffionaries, Ma- 
© ryland is the only colony on tbe continent of 
© North- America that is affefted with popery: 
and there the\parochial miniſters ſeem not 
to endeavour to convert, or reform, the peo- 
ple of that religion. [The miſſionaries of 
the ſociety might therefore be uſeful in that 
* province, yet few of them have been ſent 
there.] So that the papiſts, or diſioyal, are 
zndulged or overlooked ; and one would be 
apt to imagine that the principal deſign of 
© the ſociety had been to pervert from their 
antient opinions in religion the loyal pro- 
© teſtants who diſſent from the Church of 
England, ſeeing that the miſſionaries with 
* the largeſt ſalaries are generally ſtationed 
in the very loyaleſt, the beſt-civilized, and 
moſt opulent towns of the colonies, which are 
« well able to jupport, and in fact do ſuſſict- 
* ently jupjort, a froteſtant, orthodox, goſpel- 

miuiſiry. 


* 


A 


* 


+ SW 1 
minifiry. TI ſhall only inſtance in the town of 


polis of all the Britiſh American colomes. In 


Boſton there are many congregations of ſober, 


good, orthodox Chriſtians, of ſeveral denomi- 


A A A A 


8 


nations; particularly tio congregations of 


the Church of England; the rectors of which 


are very good men, and well maintained by 


their reſpeftive congregations; and beſides 
theſe, there is another miniſter of the Church 


of England, called the king's chaplam, with 


a ſalary of lool. ſterling per annum from 
Great-Britain : and a ſuperb, coſtly church, 
equal to many cathedrals, is now building by 
the members of the Church of England. Tet, 
notwithſtanding theſe circumſtances, this moſt 
excellent and laudable charity is miſapplied 
by fiationing here in Boſton a ſuperfluous mi- 


* fronary at the charge of 70 l. ſterling per an- 


c 


num, beſides the allowance ſrom his congre- 


* gation. While ſuch things are done, the ſo- 


ciety may well complain of their funds being 
inſufficient : but, if the number of miſſiona- 
ries was leſſened, and they were ſtationed in 


© proper places, there would be no reaſon for 


this complaint. This would be agreeable to 


« the 


Inſtance in the 
town of Boſe 


© Boſton, the place of my reſidence, the metro- ton. 


( 440 ] 


© phe original dejign of the ſociety, which 7s 


Of the ac- 
counts of their 
proceedings, 
tranſmitted to 
England by 
the ſaid miſ- 
fionaries. 


© concifely expreſſed by the biſhop of Saint Da- 
vids in bis ſermon before the ſociety in Fe- 
* bruary, 1749- fo, in theſe worth ; * An op- 
ce portumiły [of extending the Chriſtian re- 
ligion] 2s preſented both among the plain and 
* Simple Indians, and among the unhappy Negro 
* #eves. An utter extinfon of cbriſtianity 
„(meaning in North Carolina, was no ab- 
ce fer, or groundleſs, apprebenſiun. ut 
* ſo far are the preſent miſſionaries of the ſo- 


ciety from following this briginal deſign, 


* that, in the accounts which they annually 
* tranſmit to the ſociety of their proceedings, 
© they generally mention only the numbers of 
© perſons that have been baptized by them and 
© admitted to the Lord's Supper, but ſay no- 
« thing of the Indians that have been converted 
* by ibem, or the Roman-Catholicks that have 
© been brought over to the Proteſtant religion, 
© or the methodiſts, or enthuſiaſts, that have 
© been reduced to a ſober mind, and the like ;— 
© as if theſe things were no part of the deſign 
© of their miſſion. Thetr chief care ſeems 10 


© be to get a good, eaſy, living, and to tir up 


* frifes and diſſenſions amongſt thoje who are nat 


e members 
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© members of their church, and to withdraw 
the wilder part of our young people from the 
© orthodox, tolerated, way of worſhip of their 
* anceſtors to one that is leſs rigorous ; which 
© often produces divifions and diſaffeftions in 
* families. And ſometimes it bas happened, 
upon the deceaſe of a congregationaliſt mini- 
© fter, and the election of a new one to ſupply 
His place, that ſome of the members of the con- 
* gregation have not concurred with the others 
in their new choice, and thereupon in reſent- 
* ment, and, perhaps, by the advice of a miſſi- 
* onary, have gone over to the Church of Eng- 
* land. | 


* The colony of Connecticut is ſmaller than 
many others f the Britiſh colontes, but is the 
© moſt prudent and induſtrious colony of them all. 
© There are no waſte lands remaining in it 
and it is properly ſupplied with orthodox mi- 
* miſters of the goſpel, who are both well qua- 
* lified to exerciſe their functions, and well 
paid for doing ſo. It therefore has no need 
* of any miſſionaries. Yet, frm the miſrepre- 
* ſentations which have. been made of its condi- 
* tton to the ſaid ſaciety for propagating the 
Vor. II. LE. goſpel 


Meritorious 
conduct of the 
colony of 
Connecticut. 


A. great num- 
ber of miſſion- 


aries has un- 
neceſſarily 
been ſent into 
into it. 
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| « goſpel in foreign parts, this colony is croud- 
ed with a greater number of miſſionaries, in 
MN * froportion to its extent, than any other co- 
The govern- © Jony in North-America. And (what is moſt 
ment of it das < umnjuſt and hard upon them,) the government 


been unjuſtly 
accuſed of a © of it has been accuſed (in the laſt abſtraft 


* * that has been publiſhed by the ſociety of the 
proceedings of their miſſionaries, ) of indulg- 
© ing à perſecuting ſpirit, becauſe three or 
* four mean perſons have been proſecuted there 
according to law for not paying their town- 
* ſhip-rates, in which might, probably, have 

© been included their proportion towards the 
© ſupporting of a goſpel-miniſtry, as endowed 
* by a legal town-meeting, This has been 
* made the ground of a charge of perſecution. 

1 erf br * But ſo far are the people of New-England, 

their great at preſent, from being governed by a per- 

| — = e ſecuting ſpirit, that in the provinces of 
| . * © Maſſachuſets Bay and Connedticut, upon a 

| © repreſentation made upon this ſubject and 
© tranſmitted to England, there have been 
acts of aſſembly made, by which it has been 
* enafted, © That all ſuch as profeſſed them- 
e ſelves to be members of the Church of Eng- 
« land ſhould be entirely excuſed from paying 


any 


i 
| 
E, 
I 
ö 
| 


cc any 
« miniſter, or building of any meeting-houſe, 
% and that the taxes of ſuch perſons ſhould be 
« paid to their Church-of-England minijer.” 


[ 443 ] 


taxes towards the ſettlement of any 


And by fomilar acts of aſſembly paſſed in the 


« years, 1728 and 1729, Anabaptifis and 
© Quakers are exempted from paying any 


* thing to the pariſh, or tawnſhip, miniſiry. 


© So far are the people of Connecticut from 
* being of a perſecuting ſpirit ; and ſo ill- 
grounded are the aſperſions that have been 


* thrown out againſt them on that account! 


From theſe paſſages “ of Dr. Douglas's book 


FRENCHMAN. 


you may perceive that the account I gave you 
above of the temper and conduct of theſe 
miſſionaries of the Engliſh ſociety for propa- 
gating the goſpel was not ill founded, 


I do indeed perceive it plainly : for theſe 
paſſages from Dr, Douglas more than make 


In the paſſages here cited from Dr. Douglas's 
Summary I have taken the liberty to correct a few gram- 
matical errors and other inaccuracies of expreſſion, but 
without the ſmalleſt variation of the ſenſe; as thoſe who 
will take the pains of comparing them with his book 
will eaſily pe:ccive, 


1142 


Out 


The govern- 
ments of Con- 
necticut and 
Maſſachuſets 
Bay have 
more than to- 
Jerated the 
Church of 
England in 
thoſe provin- 
Ces. 


The true no- 
tion of tolera - 
tion. 


t 


out your aſſertions. But what I moſt admire 


of all that you have read to me from that 
author, is the great candour and moderation 


of the two New-England colonies of Maſſa- 
chuſets Bay and Connecticut, with reſpect to 
thoſe inhabitants amongſt them who diſſent 
from their eſtabliſhed mode of worſhip, and 
are either Anabaptiſts or Quakers, or mem- 


bers of the Church of England. To exempt 


theſe diflenters from making the common pay- 
ments for the maintenance of the miniſters of 
the congregational church, (which is there 
the religion eſtabliſhed by law), and for the 
repairs of the buildings erected in the ſeveral 
pariſhes for publick worſhip ; and to require 


them to make thoſe payments to their own 
miniſters, and for the ſupport of their own 


peculiar modes of worſhip ; is ſomething more 


than tolerating them: — it is giving them a 


a kind of co-eſtabliſbment in common with 
their own church. For foleration, according 
to my conception of its meaning, implies no 
more than a permiſſion to people who differ 
from the eſtabliſhed religion in any country, 
to aſſemble together in places of their own 
building, or procuring, to worſhip God in 

"> ir 
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their own manner, by the aſſiſtance, or mĩ- 
niſtry, of miniſters of their own chuſing, 


lat 

on and who are paid by their on voluntary 
4 donations, or contributions. It does not ſeem 
to to require, as a neceſſary ingredient of it, an 
nt exemption from the ordinary contributions 
id paid by the other inhabitants, by virtue of the 
. publick ordinances of the country, towards 
pt the ſupport of the publick religion eſtabliſhed 
3 in it, any more than from thoſe paid by the 
of ſame authority, towards the maintenance of 
re the publick roads, or bridges, or fortreſſes, 
e or other publick buildings of the country, or 
al towards the maintenance of the judges and 
e other perſons concerned in the adminiſtration 
1 of publick juſtice in it, or any other publick 
= inſtitution which the majority of the people 
> have thought fit to eſtabliſh in it. Such an 
2 exemption from the contributions made by 
h the other inhabitants of thoſe two provinces 
5 to the maintenance of the publick religion 
0 and mode of worſhip eſtabliſhed in them, is 
r therefore an indulgence beyond mere tolera- 


tion. And the law which, you ſay, has been 
paſſed in thoſe provinces to compel the mem- 
bers of the Church of England in every diſ- 

trict 


* 


* — 


It does not re- 
quire an ex- 
emption from 
the ordinary 
contributions 
towards the 
ſupport of the 
eſtabliſhed re- 
ligion of the 
country. 
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trict of them to pay thoſe contributions to their 


own epiſcopal miniſter, inſtead of the eſta- 
bliſhed congregationaliſt miniſter, goes ano- 
ther ſtep further, in favour of the Church of 
England, than even that indulgence, and gives 


hat church an eſtabliſpment in thoſe provinces, 


Great thanks 
are due to the 
governments 
of Connecti- 
cut and Maſ- 
ſachuſets Bay 
by the mem- 
bers of the 
Church of 
England. 


in common with the congregational mode of 
worſhip which is followed by the majority of 
the inhabitants of them. The members of 
the Church of England ought therefore to be 


full of gratitude to the aſſemblies of thoſe 


two provinces of Connecticut and Maſſachu- 
ſets Bay for their uncommonly kind treatment 
of the perſons of their perſuaſion, and more 
eſpecially of their clergy, (who by this means 


get a legal maintenance in thoſe provinces, ) 


inſtead of complaining that they are perſecu- 


ted by them. But the pride of ſome reli- 


gioniſts is ſo great that they are apt to conſi- 
der themſelves as perſecuted when they are 


only reſtrained from periecuting people of 


other perſuaſions. And this ſeems to have 


been the caſe in ſome degree with thoſe mem- 


bers of the Church of England who, you tell 


me, have complained of the perſecution of 


their brethren in Connecticut and Maſſachu- 


ſets B. y. 
E N G- 


* 
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ENGLISHMAN. 


1 agree with you intirely in your notion of 
toleration. It is firpply @ permiſſion by lau 
to thoſe inhabitants of a country who differ 
in their religious opinions from the majority 
of the people, to aſſemble together in places 
of their own procuring, and therein to wor- 
ſhip the Supreme Being in the manner they 
moſt approve, by the aſſiſtance of miniſters 
of their own chuſing, and whom they main- 
tain, or reward for their ſervices, in the man- 
ner they think fit ; but not with an exemp- 
tion from the ordinary contributions eſtabliſh- 
ed by law to the maintenance of the publick 
religion. And this is the only ſenſe in which 
the members of the Church of England un- 
derſtand the worgg#oleration, when they apply 
it to the Preſbyterians and other Proteſtant 
diſſenters in England; who are all obliged to 
pay their tythes and other charch-dues to the 
epiſcopal miniſters of their reſpective pariſhes, 
notwithſtanding they receive no advantage 
from them, and have never dared, or pre- 
ſumed, to alk of the Britiſh parliament ſuch 
an additional indulgence as that which has 
| 1 been 


The true no- 
tion of Tole- 


ration. 


Ic implies no 
ſuch exemp- 
tion as is a- 
bove - menti- 
oned. 


It is always 
uſed in this 
{enie in Eng- 
land, when 
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been granted to the members of the Church 
of England, by the generous and liberal aſ- 
ſemblies of the province of Maſſachuſets Bay 
and Connecticut, of being exempted from 
the payment of tythes and other church-dues 
to the epiſcopal miniſters of their reſpective 


- pariſhes, upon condition that they ſhall pay 


them to the diſſenting miniſters of their own 
tolerated congregations. Such a requeſt has 
never yet been made, and, I believe, never 
ſo much as intended, or propoſed, to be made, 


to the Britiſh parliament by the Proteſtant 


diſſenters in England: and, if it had been 
made, it is next to certain that it would have 
been highly reſented by the biſhops and cler- 


gy of the eſtabliſhed church, and by great 


numbers of the lay members of it, as a bold 
and ſeditious attempt to undermine the Church 
of England, and would hive been. rejected 
with high diſdain by both houſes of parlia- 
ment ; and perhaps it might even have en- 
dangered the continuance of that ſimple and 
naked toleration which has been enjoyed by 
the Quakers and ſome others of the Pro- 


_ teſtant diſſenters from the time of the great 


Ds in 1689, to the preſent time, by 
virtue 


„ 
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virtue of an act of parliament paſſed ſoon 
after that happy event, and called the Ad of 
Toleration, So far are the members of the 
Church of England in Great-Britain from 
equalling the Congregationaliſts of Maſſachu- 
ſets Bay and Connecticut in the extent and 
liberality of their principles of toleration to- 
wards perſons who diſſent from them in re- 


ligion! 


FRENCHMAN. 

Since theſe are the notions of toleration 
that prevail in England, it is really aſtoniſh- 
ing that any members of the Church of Eng- 
land ſhould have had the aſſurance to com- 
plain of the people of Connecticut in the 
manner Dr. Douglas mentions, as guilty of 
perſecution, when in truth their conduct has 
been of a direct contrary tendency.— But I 
obſerved, as you were ſpeaking juſt now of 
the act of toleration in England, you expreſ- 
ſed yourſelf with ſome degree of caution 
concerning the Proteſtant diſſenters who were 
intitled to the benefit of it ;—as if it did not 
extend to all Chriſtians and Proteſtants who 
diſſent from the Church of England, but 
Vol. II. M m m only 
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berty allowed 
in England. 
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only to Quakers and ſome other ſorts of Pro- 
teſtant diſſenters who were more favoured 
than the reſt. Pray, is that the cafe in Eng- 
land ?--If it is, I muſt needs be ſurprized at 
it, becauſe I have always heard that England 


Vas a very free country with reſpect to reli- 


gious matters, and afforded a moſt ample to- 


leration to all ſets of Chriftians, except us 
Roman-Catholicks, who, I know, have long 
been conſidered as enemies to the civil go- 
vernment of England and the ſucceflion of 
the Crown in the preſent royal family, and 
have been kept under diſcouragements on 
that account. Whether there have been juſt 
grounds for theſe jealouſies and diſcourage- 
ments of our ſect, I ſhall not now inquire. 
But I had imagined that all other ſects of re- 


| ligion whatſoever, and more eſpecially all the 


Proteſtant diſſenters in England, (who have 
always, as I have been informed, been the 
molt ſteadily attached to the Proteſtant ſuc- 
ceſſion of the Crown in the houſe of Hano- 
ver of any of the parties in England,) had 
enjoyed a legal toleration there. And yet 
your cautious expreſſion upon the toleration- 
act makes me begin to doubt whether I have 

| Not 


* 
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not been miſtaken in this matter. I beg 


therefore, if I have, that you would ſet me 


right. 
ENGöLISH MAN. 


Indeed, my friend, you have been very 
much miſtaken. The toleration allowed by 
law in England to diſſenters from the eſta- 
bliſhed church is very far from being ſo ex- 
tenſive as you have been led to imagine. 
For, in truth, it extends to but a few of the 
preſent ſet of Proteſtant diſſenters, to wit, 
to thoſe only who are willing to ſubſcribe 
all the thirty- nine articles of faith of the 


Church of England, except three and a half, 


which are ſpecified in the act of toleration; 
which is a condition that the majority of the 
preſent ſet of diſſenters from the Church of 


England make a ſcruple of complying with, 


though it was not objected to by the diſſenters 
of king William's time, when that act was 
paſſed. The majority, thereſore, of the pre- 
ſent ſet of Proteſtant diſſenters receive no be- 
nefit from this ſtatute, but continue exp oed 
to the penalties of divers very ſevere ats of 
parliament, which were paſſed in the rlgus 
M il} m 2 of 


The act of 


toleration in 


England ex- 
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ſmall part of 
the pre ent ſet 
of Proteſtant 
diſſenters. 
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of queen Elizabeth and king Charles the Se. 
cond, in times of violent party-rage, and have 
never been repealed. This was thought by many 
people an uneaſy and an unworthy ſituation 
for Proteſtant diſſenters (the moſt faithful 
ſubjects in the kingdam, and the moſt uni- 


formly and zcalouſly attached to theProteſtant 


ſucceſſion) to continue in, notwithſtanding 


thole perſecuting acts had not for many years 


paſt been put in execution againſt them: be- 
cauſe a change in the temper of miniſters of 
ſtate to their diſadvantage, or even the malice 
or avarice of individuals, might at any time 
make them ſuffer the whole weight of thoſe 
oppreſſive penalties. To remove therefore 
the poſſibility of ſuch ill treatment of ſo wor- 
thy a part of the community, and to give 
them a more permanent ſecurity againſt per- 
ſecution, a motion was made, about four years 
ago, in the Britiſh Houte of Commons, to 
extend the benefit of the toleration- act above- 
mentioned to all forts of Proteſtant diſſenters, 
as well as to thoſe who would ſubſcribe the 
aforeſaid articles of the Church of Eng- 
land, upon condition only that, inſtead of 
ſubſcribing theſe articles, they ſhould make 

a de- 


TL as 3 


a declaration that they were Chriſtians and 
Proteſtants, and that they acknowledged 
the ſcriptures of the Old and New Teſtament 
to contain a revelation of the mind and will 
of God, and that they received and adopted 
the ſame as the rule of their faith and prac- 
tice. Theſe, I think, were nearly the words 
of the propoſed declaration; which ſeems to 
been as good a teſt, or mark, of a true 
Chriſtian upon the general principles of Pro- 
teſtants (which acknowledge the Bible only 
to be the foundation of true religion, without 
any mixture of any ſubſequent human autho- 
rity,) as can well be imagined, and ſhould 
therefore, one might have expected, in theſe 
days of free inquiry and liberality of ſenti- 
ment, have been allowed to be ſufficient, in 
ſo free a country as England, to intitle the 
perſons who would make it, to the benefit 
of the aforeſaid act of toleration. And ſo, 
it ſeems, a majority of the Britiſh Houſe of 
Commons eſteemed it ; for they permitted a 
bill to be brought into their houſe for extend- 
ing the benefit of the ſaid toleration- act to 
ſuch diſſenters as would make this declara- 
tion; and, when ſuch a bill was accordingly 
a brought 
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brought in, they paſſed it without much dif- 
ficulty. But the biſhops were of a different 
opinion: and, by means of their oppoſition 


to it in the Houſe of Lords, the bill was re- 


jected by that houſe. And, upon a renewal 
of the ſame attempt in another ſeſſion of par- 


liament, the event was the ſame as before: 


the bill preſented to the Houſe of Commons 


in favour of the Proteſtant diſſenters was again 
paſſed by that houſe, and with a greater ma- 


jority than before, but was thrown out, by 
means of the biſhops, in the Houſe of Lords. 
So that the majority of the preſent ſet of 
Proteſtant diſſenters in England, to wit, all 
thoſe who make a ſcruple of ſubſcribing 
thirty-five articles and a half out of the afore- 
faid thirty-nine articles of faith of the Church 
of England, are at this day out of the pro- 
tection of the law, and liable to the ſevere 
penaltiesof queen Elizabeth's and king Charles 
the Second's ſtatutes againſt their predeceſſors. 
They, however, enjoy a degree of temporary 
quiet and ſecurity in the exerciſe of their 
modes of divine worſhip, by connivance, 
which is almoſt as compleat as if they had 


an expreſs tojegation by law; it being univer- 


ſally 
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ſally allowed by all forts of people in Eng- 
land, — even by the biſhops who refuſed to 
give them a legal toleration, — that it would 
be ſcandalouſly unjuſt and oppreſſive to put 
the laws - againſt them in execution, But 
this only makes the expediency and juſtice 
of giving them a legal- toleration the more 
manifeſt ; agreeably to what was very can- 
didly and honourably declared, upon the oc- 
caſion of one of the aforeſaid bills in parlia- 


ment for that purpoſe, by a noble lord in a 


high office about the king; I mean, earl 


Talbot, the lord ſteward of his majeſty's 


houſhold : who told the diſſenting miniſters 
that waited on him to requeſt his vote and 


aſſiſtance in their behalf, * that he certainly 


* ſhould give his vote for protecting them 
e againſt the penalties of thoſe laws, as he 
« could not conceive either the juſtice or 
« wiſdom of permitting laws to continue in 
force againſt them, which all mankind 
confeſſed it would be infamous to carry 
* into execution. This is the beſt account 
I can give you of the degree of religious 
liberty enjoyed by the Proteſtant difſenters in 
England at this day; which, you ſee, is con- 


ſiderably ſhort of what you had ſuppoſed it. 


FRENCH- 
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FRENCHMAN. 

It is indeed very greatly ſhort of it; and 
it does not do much honour to the candour 
and liberality of ſentiment of the governing 
part of the Engliſh nation, though the tem- 
per, and mildneſs, and generofity, of indi- 
viduals ſeems to ſoften the harſhneſs of their 
narrow and oppreſſive laws. But while things 
remain in this ſtate in England, it is but juſ- 
tice to acknowledge that New-England bears 
away from Great-Britain the palm of religi- 
ous candour and toleration, though many 


people, (from their ignorance, I preſume, of 


the preſent laws and temper of the provinces 


of New-England,) are apt to ſuppoſe the 


contrary. And, ſurely, after thus refuſing a 
legal toleration to the Proteſtant diſſenters in 
England, it by no means becomes the biſhops 


of the Church of England, or any of their 


clergy, who follow and adopt their ſenti- 
ments, to complain of the periecution of the 
members of their church in New-England, 
as, Dr. Douglas tells us, was done by ſome 
of the miſſionaries of the Engliſh ſociety for 
propagating the goſpel in the year 1749. But 

I now 


TW) 


1 now ſee plainly what fort of people thoſe 
miſſionaries are, and with what view they go 
to North-America, and with what kind of 
religious ſpirit they are animated, 


ENGLISHMAN. 


That the views and conduct of thoſe miſ- 
fionaries are ſuch as Dr. Douglas has de- 
ſcribed them, is but too well known to all 
perſons who have lived in, or are acquainted 
with the ſtate of, the Engliſh colonies in 
North-America: ſo that it is hardly neceſſary 
to bring proofs of fo notorious a truth. How- 
ever, I will juſt mention one more authority 
in ſupport of it, which every body muſt al- 
low to be a weighty one. It is that of Mr. 


William Smith, the learned and eminent 


lawyer of New-York, whoſe hiſtory of that 
province I have already had occaſion to cite 
in the former part of our converſation. In 
the 4th chapter of that valuable hiſtory, to- 


| wards the end, this gentleman expreſſes him- 


ſelf in theſe words: One of the king's in- 


« ftruftions to our governours recommends the 
« inveſtigation of means for the converſion of 


An attention to both, 
«* efpectaliy 


%% Negroes and Indians. 
Vor. II, Nun 


Extracts from 
Mr. Smith's 
Hiſtory of 
New York 


concerning 


the conduct of 
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mentioned 
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from the Eng- 
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ropagatin 
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te eſpecially the latter, has been too little re- 
« garded. ¶ the miſſionaries of the Engliſh 
e ſociety for propagating the goſpel, inſtead of 
&« being ſeated in opulent chriſtianized towns, 
te had been ſent out to preach among the ſavages, 
ce unſpeakable political advantages would have 


„ flowed from ſucb a ſalutary meaſure.” 


. 


This author further tells us, in the ſame 
chapter of his hiſtory, that zheſe epiſcopal 
* miſſionaries, to enlarge the ſphere of their 
« ſecular buſineſs, attempted, not many years 
© ago, by a petition to the late governour 
Clinton, to engroſs the privilege of ſolemnizing 
© all marriages: upon which a great clamour 
* enſued, and the attempt proved abortive. 
© Before that time, ſays he, the ceremony [of 
* marriage] was performed [not only by all 
© Proteſtant miniſters of the goſpel, but] 
© even by juſtices of the peace; and the judges 
© of the courts of law have determined ſuch 
© marriages to be legal. The governour's li- 
© Cences now run, To all Proteſtant mini- 
ce ſters of the goſpel.” - © Whether the juſtices 
© att ill, when the bans are publiſhed in our 
* churches, (which is cuſtomary only in the 
© marriages 
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© marriages of the poor) 1 have not been in- 
« formed, By this paſſage it appears that the 
epiſcopal clergy in the province of New-York 
claim a kind of ſuperiority over the other 
Proteſtant miniſters, as if they were eflabliſhed 
in the province, and the others only tolerated ; 
a pretenſion that has given great diſguſt there 


to the Proteſtants of other ſets. Indeed 
Mr. Smith expreſsly ſays in another paſſage, 


© that the Epiſcopalians in that province ſome- 
times pretend that the eccleſiaſtical eflabliſh- 
* ment in England extends there ; but, he adds, 
© that the whole body of the diſſenters are averſe 
« fo the doctrine. And then he gives his 
readers a long occaſional paper, which had 
been publiſhed at New-York, in September, 
1753, under the title of The Independent Re- 
Hector, in which, according to the title of it, 
the arguments in ſupport of the eſtabliſhment of 
the Church of England in that province are 
impartially conſidered and refuted. I refer 
you for thoſe arguments and the anſwers to 
them, to that paper itſelf, which ſeems to be 
full of good ſenſe: and I mention it on the 
preſent occaſion only to ſhew that the views 
and pretenſions of the epiſcopal miſſionaries in 

Nn n 2 that 
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that province (whether well or ill founded, 
in point of law ;) have been ſuch as to excite 
the jealouſy, and alarm the fears, of the other 
ſects of Proteſtants in the province; to 
whom, in point of number, they bear a very 
ſmall proportion, being, as Mr. Smith in- 
forms us, fewer than one: fifteenth part of 
them. Now ſurely, good policy will never 
permit the miniſters of ſtate in England to 
diſguſt 15 parts out of 16 of the whole peo- 
ple of a very loyal and affectionate province 


(for ſuch the province of New-York has al- 


ways been eſteemed till the preſent unhappy 
diſputes with Great-Britain, which ſeem to 
have united the whole continent of America 


againſt her ;) in order to gratify the prejudices 
of the remaining 16th part, 


There is one more paſſage in this reſpect- 
able author, which I am ſure you will be 
glad to hear, as it gives a lively repreſenta- 
tion of the ſentiments of the majority of the 
people of the proyince of New-York upon 
this ſubject. It is in theſe words: * The 
« body of the people are for an equal, uni ver- 
« fat, toleration of Proteſtants, and are utterly 

© averſe 


1750. And there is no reaſon to think that 
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« gverſe to any kind of eccleſiaſtical eſtabliſb- 
„% ment, The diſſenters, though fearleſs of 
* each other, are all jealous of the epiſcopal 
party, being apprebenſrve that the counte- 
* nance they may have from home will foment 
« g lyſt for dominion, and enable them, in 
* proceſs of time, to ſubjugate and oppreſs their 
* fellow-ſubjetts. The violent meaſures of ſome 
* of our governours have given an alarm to. 
« their fears. And, if ever any other gentle- 
* man, who may be honoured with the chief 
* command of the province, ſhall begin to di- 
« vert himſelf by retrenching the privileges and 
* immunities they now enjoy, the confuſion of 


ebe province will be the unavoidable conſe- 


#* quence of his folly. For, though his majeſly 


has no other ſubjefts upon whoſe loyalty bis 


« majeſty can more firmly depend, yet an abbor- 
te rence of perſecution, under any of its appear- 
* ances is ſo deeply rooted in the people of this 
plantation, that, as long as they continue thetr 
„ numbers and intereſt in the aſſembly, no at- 
te tempt will probably be made upon the rights 
* of conſctence without endangering the pub. 
#* lick repoſe.” This was written in the year 
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the temper and ſentiments of the people of 
that province, upon this ſubject of religious 
liberty, have undergone any material altera- 
tion ſince that time. 


FRENCHMAN. 

I I ſee plainly by theſe accounts of Dr. 
Douglas and Mr. Smith, that the Church-of- 
England clergy in North-America, and more 
eſpecially in the provinces of New-England 


and New-York, have, by their high preten- 


ſions to ſuperiority and a legal eſtabliſhment, 
excited a great deal of uneaſineſs and appre- 
henſion in the minds of the other Proteſtants 
of thoſe provinces ; which, conſidering how 
ſmall their ſe& is in compariſon of thoſe other 
Proteſtants, ſeems to me to have been a very 
arrogant and ſeditious kind of behaviour, and 
ſuch as the governing powers of thoſe pro- 
vinces ought ſtrongly to have diſcountenanced. 
And, as they have carried themſelves in ſo 
lofty a manner in thoſe provinces notwith- 
ſtanding the ſmallneſs of their number, and 
their want of a head to unite them, I can 
eaſily conceive that they would grow ſtill 
more troubleſome and dangerous to all the 

| other 
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other Proteſtants, if they were once to get a 
biſhop eſtabliſhed among them to be their 
head or leader ; more eſpecially if that biſhop 
(as I ſuppoſe would be the caſe,) was ſaluted 
by the title of Lord, and had a noble man- 
ſion that would be called 4 palace, and a 
large landed revenue annexed to- his office, 
and perhaps ſome honourable ſtation in the 
civil government of the province, as, for in- 
ſtance, a ſeat in the council. I therefore am 
not at all ſurprized at the conduct of the 
other Proteſtants in endeavouring to prevent 
ſuch an eſtabliſhment, and think it may be 
perfectly juſtified by the principles of ſelf- 
defence, But, pray, what ſteps have at any 


time been taken by thoſe miſchief-making 


miſſionaries of the ſociety for propagating the 
goſpel, or by the other Church-of-England 


clergy in America, to procure the eſtabliſhment 


of a biſhop amongſt them? and what coun- 
tenance or aſſiſtance have they met with in 
England in the proſecution of their defign ? 
and by what arguments did they endeavour 
to promote it ? 


E N G- 
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ENGLISHMAN. 
Theſe are queſtions which 1 doubt whe- 
ther I ſhall be able to anſwer in fo full a 


manner as you would wiſh. However, I 
will endeavour to give you ſome ſort of ta- 


tisfaction concerning them. 


The miſſionaries and other clergymen of 
the Church of England in America who have 
been mot ſollicitous to obtain a biſhop there, 


(for I believe the laiety of that perſuaſion 


there have ſeldom ſtirred much in the buſi- 
neſs) have endeavoured to intereſt in their 
favour the high-church party in England, 
(who are zealouſly attached to epiſcopal go- 
vernment in the church, and anxious to ex- 
tend it wherever they poſlibly can,) and more 
eſpecially the Engliſh biſhops that are of this 
way of thinking. To theſe, I preſume, they re- 
preſent the low ſtate of the Church of England 
and its clergy, in the northern parts of North- 
America, as an object of compaſſion, and ſet 
forth the great effect which the eſtabliſhment 
of a biſhop among them would have in raiſ- 
ing the dignity of it in the eyes and eſtima- 
tion of the common people by the ſplendor 

| annexed 
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annexed to that office, and thereby drawing 
them away from the more ſimple modes of 
worſhip of the Preſpyterians and Indepen- 
dents, or Congregationaliſts, to that of the 
Church of England, which would be govern- 
ed by ſo reſpectable a head. And thus the 
intereſt of the Church of England would be 
promoted, or the number of its votaries in- 
creaſed, by ſuch a meaſure; which to the 
zealous lovers of epiſcopacy will appear a moſt 
important advantage. With reſpect to the 
ſouthern provinces of North America, and 
particularly Maryland, Virginia, and South- 
Carolina, in which the majority of people are 


already of the Church of England, I imagine 


they hold a different and more peremptory 
language, and repreſent the appointment of 
a biſhop in thoſe provinces as a piece of juſ- 
tice both to the clergy and the laiety of 


them ;—to the clergy, or rather to the young 


men that deſire to become ſo, that they may 
not be put to the expence and danger of 
croſſing the Atlantick ocean in order to re- 
ceive epiſcopal ordination ; and to the laiety, 
that they may not be without the benefit of 
the important office of epiſcopal confirmation. 

Vor, II. Qoo And 
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And thus from a motive of compaſſion and 
of zeal for making converts to the church in 
the firſt caſe, and from a pretended ground 
of juſtice in the ſeeond, they have contrived 
to intereſt ſome of the biſhops of England, 
and perhaps ſome of the very zealous epiſco- 
palians among the laiety there in favour of 
their project of eſtabliſhing biſhops in America, 
I faid a pretended ground of juſtice in the ſe- 
cond caſe, becauſe there never can be a real 
ground of juſtice for eſtabliſhing a biſhop in 
the ſouthern provinces of North America, 
notwithſtanding the Church of England is 
eſtabliſhed there by law, till the body of the 
clergy at leaſt, if not of the laiety, in thoſe 
provinces are deſirous of having one; which 

we have already obſerved they have not hi- 
therto been. But this ſeeming ground of juſ- 
tice ſerves for the miſſionaries, and the Eng- 
liſh biſhops,' and others who wiſh well to 
their project, to declaim upon, in order to 
perſuade the miniſters of ſtate in I Ao to 
carry it into execution, 


Another argument they often make uſe 
of i in ſupport of their favourite project, is of a 
political 
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political kind. They repreſent the members 
of the Church of England in America as al- 
moſt the only loyal ſubjects in that country, 
or the only friends to kingly government; 
the Proteſtants of other ſects being, as they 
ſay, for the moſt part, inclined to a republi- 
can form of government, in imitation of that 
which their anceſtors ſet up in England after 
they had put king Charles the iſt to death. 
This tragical event is a favourite topick of 
diſcourſe with them, and a never- failing ſource 
of lamentation and invective againſt the diſ- 
ſenters from the Church of England. They 


forget, or ſeem to forget, that this act of vio- 


The Preſby- 
terians and o- 
ther Proteſt- 
ant difſenters 
from the 

Church of 
England in A- 
merica have 
been repre- 
ſented as ene- 
mies to kingly 
overnment: 
ut without 


grounds. 


lence was done by only a ſmall party in the 


then Houſe of Commons, with the aſſiſtance 
of the army that had been raiſed by the par- 
liament to oppoſe king Charles; or, I might 
almoſt ſay, it was done by the army alone; 
ſince, before they could get an apparent con- 
currence of the Houſe of Commons with 
them in that buſineſs, they were obliged to 
exclude from it by main force, (by placing 
guards at the door of the room in which they 
aſſembled,) three fourth parts even of thoſe 
members who had conducted the war againſt 
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che king; after which the remaining fourth 
part, firſt, paſſed a vote to annihilate the 
Houſe of Lords, as uſeleſs and dangerous, 
and then made an act of parliament (if it 


ma be ſo called, ) to bring the king to a trial 


for having made war upon his people. 1 
don't mean on this occaſion either to blame 
or to juſtify the conduct of the ſaid remnant 


of the Houſe of Commons, and their ſup- 


porters, the army, in ſo doing. That is a 
nice and much-agitated queſtion, which has 
no relation to the ſubject of our preſent in- 
quiry. -But I mention it only to ſhew, that 
a great majority of the Houſe of Commons 
of that time were averſe to that ſanguinary 
meaſure. And this great majority, which 
was ſo excluded by the army, was called 
the preſbyterian party. At the ſame time, 
notwithſtanding the power and fury of the 
army at that conjuncture, which made it dan- 
gerous for a ny man to oppoſe their proceed- 
ings, a body of ſixty preſbyterian miniſters 
preſented a petition to the Houle of Com- 
mons in favour of the king; and in oppoſi- 
tion to the violent meaſure then in hand, 
And, laſtly, it was by the re-admiſſion of 

. 2 320 theſe 
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theſe ſame excluded preſbyterian members of 
parliament into the Houſe of Commons by 
the aſſiſtance of General Monk, in February, 
1659-60, that the reſtoration of monarchical 
government, in the perſon of Charles the 
Second, was brought about. It is therefore 
by no means' true that the Preſbyterians of 
England have been generally averſe to mo- 
narchy and inclined to a republican govern- 
ment, but rather the reverſe; though they 
have always (to their honour be it ſpoken,) 
been enemies to arbitrary and abſolute go- 
vernment, and zealous in the ſupport of thuſe 
reaſonable limitations and reſtraints on the 
power of the Crown which are preſcribed by 
the Engliſh conſtitution, and by which it is 
prevented only from doing miſchief to the 
ſubject, while it enjoys a moſt extenſive power 
of doing good. Such are the ſentiments of 
the Proteſtant diſſenters of England ; and 
ſuch, I believe, are thoſe alſo of their bre- 
thren in North-America. But, I am in- 
clined to think, they have often been other- 
wiſe repreſented to the miniſters of ſtate, and 
other men of power, in England, by the 
Engliſh miſſionaries in North-America, and 

other 


The real ſen- 
timents of the 
Preſbyterians 
both in Eng- 
land and 
North-Ame- 
rica with re- 
ſpect to kingly 


government. 


Tt bas been 


tended 
pa the cſta- 
bliſhment of 
a biſhop i in A. 
merica 1s ne- 
ceſſary even 
to the tolera- 
tion of the re- 
ligion of the 
Church of 
England in 
that country, 


-biſhops in America, is one that, I believe, 


a ſtrange poſition, and ſeems almoſt to be a 
. contradiction in terms; fince it is ſaying in 
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other ſticklers for the eſtabliſhment of epiſco- 
pacy in thoſe provinces: and theſe repreſen- 
tations have, probably, ſometimes made an 
imprefiion on thoſe to whom . were ad- 

dreſſed. 


Another argument ry has been uſed by 
them in favour of this project of eſtabliſhing 


you would .hardly ſuppoſe they could ever 
have thought of, after what I have told you 
of the late harſh conduct of the biſhops of 
England in refuſing a mere legal toleration to 
the preſent ſet of Proteſtant diſſenters there, 
It is this: That, unleſs a biſhop be eſta- 
e bliſhed in America, the Church of Eng- 
* land is not even tolerated there.” This is 


other words, that the Church of England 
te jg not tolerated in America, unleſs it is 
* more than tolerated,” For eſtabliſhment is 
ſomething more than toleration, as conntvance 
is ſomething leſs, But this the biſhops of 
England, and theſe epiſcopal miſſionaries who 
contend fo eagerly for the eſtabliſhment of a 
biſhop in America, do not ſeem to underſtand, 


FRENCH. 


| 
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FRENCHMAN. 


* dd they ſhould not attend to ſo clear 
and obvious a diſtinction. It ſhews, I think, 
that they have not much conſidered the ſub- 
ject of religious toleration: for otherwiſe theß 
could not have failed to make it. To me it — 
appears as clear as day- light that there are _ on hey 
five different ways in whieh a religion may be treated in a 
treated in a country, which are uſually diſ- un 
tinguiſhed by the five diſtinct names of Per- 
ſecution, Conni vance, 7 oleration, Endowment, 


and Eſtabliſbment. 


4 * 


o o 


When the government of a country for- Of a flate of | 
bids the profeſſors of a religion to meet toge- I | 
ther in any place whatſoever to worſhip God | 
in the manner they moſt approve, and an- 
nexes certain penalties to their doing ſo, and | 
theſe penalties are inflicted on the offenders | 
when they break this prohibition, ſuch a re- | 
ligion is properly faid to be under perſecution; 'Y 
Thus, in Spain and Portugal and Italy, and 
in many parts of Germany, (as I Have heard,) 
the Proteſtant religion is in a flate of perſecu- 
nion: for, if Proteſtants meet together in any 

| place, 
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place, and worſhip God according to the rites 
of their church, they are liable to be put in 
the inquiſition, or to ſuffer other ſevere pe- 
nalties enacted by the governments of thoſe 
ſeveral countries for the diſcouragement and 
ſuppreſſion of their religion, which is there 
called a hereſy and conſidered as a heinous 
crime: and theſe penalties are actually inflicted 
upon them whenever they are proved to have 
been guilty of tranſgreſſing the laws upon this 
ſubject. They are therefore in thoſe coun- 
tries in a ſtate of actual perſecution. And 
the ſame thing may be ſaid of the Proteſtants 
in France upon the revocation of the edict of 


Nantz, in the year 168 5, and at various times 


Of a ſtate of 


fince, and even within theſe laſt twenty years, 
when their miniſters have been hanged for 
performing divine ſervice amongſt them. But 
Lam told that ſince the late war, (which ended 
in the year 1763,) the French government 
has forborn to exerciſe theſe ſeverities againſt 
its Proteſtant ſubjects, and that they have been 
tacitly permitted to hold their religious aſſem- 
blies without moleſtation. But ſtill the ſe- 
vere laws made againſt them continue unre- 
pealed, and may be put in execution when- 

ever 
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ever the French government ſhall think fit: 
and they ſuffer the inconveniences of various 
important civil diſabilities as much as ever; 
as, for example, with reſpect to the marriages 
ſolemnized among them by their own mini- 
ſters; which are all conſidered as void in law, 
and convey no civil rights to either the mar- 
ried parties themſelves or their iſſue. Thoſe 
diſabilities are extremely inconvenient, and 
are in truth a ſpecies of perſecution. But, 
as the act itſelf of meeting together to wor- 
ſhip God according to the mode of their re- 
ligion is no longer actually treated as a crime 
in France, and made the ground of imme- 
diate puniſhment, I think we may ſay that 
the Proteſtant religion in France is at preſent 
treated with conni vance, which is a fort of 
actual, but not legal, toleration, and is a mid- 
dle ſtate between actual perſecution and legal 
toleration. 


And, if I rightly underſtand your account 
of the preſent condition of the Proteſtant 
diflenters in England, they alſo, or at leaſt 
the majority of them, are kept in this middle 
ſtate, of connivance, though the penalties to 


Vor. II. Ppp which 
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which they are liable by law may not be ſo 
; ſevere as thoſe againſt the Proteſtants in 
F rance. 


ENGLISHMAN. 


Vou conceive this matter very rightly, A 
= 2 very large majority of the Proteſtant diſſenters 
teſtant diſſent - in England are denied the benefit of a legal 
— : toleration, and eſcape the preſſure of the pe- 
connmrance of nal laws againſt them only by the canni vance 
their religion. of the government and the general mild tem- 
per of the times. But the laws to which they 
are liable are not ſo ſevere as thoſe againſt the 
Proteſtants in France, their miniſters not be- 
ing liable to be hanged. But, pray, go on 
with your account of the five different man- 
ners in which a religion may be treated in a 
country; as it ſeems to be a very ut and 


clear one. 


, « 08 


FRENCHMAN. 


of 7 . of Next to Connvance is legal Toleration ; 
_ :: which conſiſts (as we have already obſerved) 
| in a legal permifſion to thoſe who diſſent from 
the eſtabliſhed religion of the country, to meet 
together and worſhip God in the manner they 


; moſt 
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moſt approve, without any moleſtation what- 


ſoever. This was the cafe with the Pro- 


teſtants in France before the revocation of the 
edit of Nantz, in 1685: for at that time 
they might lawfully aſſemble in their churches 
for the purpoſe of divine worſhip, and their 
miniſters might adminiſter the ſacraments to 
them, and perform the other offices of their 


religion, without any ſort of danger. And 


this, according to your account, 1s the condi- 
tion of the Quakers in England, and of thoſe 
few other Proteſtant diſſenters there who ſub- 
ſcribe the articles of faith of the Church of 
England in the. manner preſcribed by king 
William's act of toleration. And it was alſo 
the condition of us, Roman-Catholick Cana» 
dians, before the late Quebeck-Act. For we 
were permitted to aſſemble in our churches 
and chapels to hear mals and receive the fa. 
craments according to the rites of the Church 
of Rome, and our prieſts were permitted to 
perform all the offices of our religion as often 
as they pleaſed, without any moleſtation what- 
ſoever, or any opinion, or apprehenſion, in 
any one, that they could be legally moleſted 
for ſo doing; in ſhort, we had the fame de- 

P p p 2 1 


Of the ſtate of 
the Roman» 


Catholick re- 


ligion in the 
province of 
Quebeck be- 
fore the late 


Quebeck act. 


It was ſome- 
thing more 
than barely 
tolerated 
there, 


e 
gree of freedom in thoſe reſpects before the 
ſaid Quebeck- Act as we have had ſince. But 


the tythes, and other profits, paid to our 


prieſts as a compenſation for their ſpiritual ſer- 
vices to us, were paid them voluntarily by 
their Roman-Catholick pariſhioners, without 
any right in the prieſts to enforce the pay- 
ment of them by ſuits at law. This was a 
Nate of perfect Toleration. 


Indeed, if we ſpeak with ſtrictneſs, this 
was more than perfe& toleration. Jt was 
perfect toleration accompanied with the ad- 
ditional advantage of exemption from paying 
contributions for the ſupport of any other re- 
ligion, For, if it had pleaſed the govern- 


ment of Great-Britain, immediately after the 


conqueſt of Canada, to eſtabliſh the Pro- 
teſtant religion there, according to the mode 
of the Church of England, and conſequently 
to place miniſters of the Church of England 
in all our pariſhes, and put them in poſſeſ- 
ſion of all the parſonage-houſes in the coun- 
try with the glebe-land thereunto belonging, 
and to veſt in then: a right to the tythes 
which we had formerly paid to our own 

prieſts ;— 
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prieſts ;—1 ſay, if this had been done through- 
out the province, or, at leaſt, in all the be- 
nefices that became vacant after the conqueſt 
and ceſſion of the province to the Crown of 
Britain, it would not have been inconſiſtent 
with the treaty of peace in 1763, nor with a 
perfect toleration. For we might ſtill have 
been permitted by law to aſſemble in other 
houſes of worſhip, which we might have 
provided for the purpoſe, and to hear maſs 
and receive the ſacraments according to the 


Ates of the Church of Rome in ſuch new 


meeting-houſes, or maſs-houſes, by the mi- 
niſtration of Roman-Catholick prieſts whom 
we might have provided to officiate to us, 
and whom we might have maintained by vo- 
luntary contributions, which we muſt in ſuch 
caſe have been obliged to make for that pur- 
poſe, over and above the tythes which we 
muſt have paid to the Church-of-England 


miniſters of our reſpective pariſhes, And 


ſuch a permiſſion would have been a com- 
pleat toleration. For we ſhould then have 
been upon the ſame footing in this reſpe& as 
the Quakers in England, and: thoſe few of 
the other Proteſtant diſſenters there who ſub- 

ſcribe 
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ſcribe the articles of the Church of England 
in purſuance of the act of toleration ; they 
being obliged to pay tythes to the Church-of- 
England miniſters of their reſpective pariſhes, 
notwithſtanding they maintain miniſters and 
places of worſhip of their own. But ſuch a 
toleration of our religion, accompanied with 
ſuch a burthen of maintaining an eſtabliſh- 
ment of the Proteſtant religion, from which 
we ſhould have received no benefit, would 
have been much leſs liberal and generous than 
that which, through the mildneſs of our hu- 
mane conquerors, we were permitted to en- 
joy from the time of the conqueſt of the 
province in September, 1760, to the 1ſt of 
May, 1775, when the late Quebeck-Act 
took place in it: and perhaps ſuch a ſyſtem 
would have excited great complaints amongſt 
us. But thoſe complaints would not have 
ariſen from the want of a free toleration of 
our own religion (for that we ſhould have 
had ;) but from the obligation that would 
have been impoſed on us to pay a heavy tax 
to maintain another religion, from which we 
ſhould have received no benefit ; which ob- 


* we ſhould have thought as great a 
hardſhip 
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hardſhip as if we had been forced to pay the 


| fame tythes and taxes for the maintenance of 


the fortifications of Gibraltar or Port-Mahon, 
or for the improvement of the ſmall livings 
in England or Wales, or any other. purpoſe 
that had no relation to us and from which we 
were to derive no advantage. This, you ſee, 
is a diſtin kind of hardſhip from a denial 
of religious toleration ; and, to perſons fin- 
cerely attached to their religion, it is a hard- 
ſhip of a much leſs offenſive nature. Vet it 
is a conſiderable inconvenience, and ſuch as 
ought never, either in juſtice or policy, to be 
impoſed on the majority of the people in any 
country; and more eſpecially when the ma- 
jority is ſo great as that of the Roman-Catho- 
lick inhabitants of Canada in compariſon to 
the Proteſtants. I therefore applaud both the 
wiſdom and juſtice of the Engliſh government 
in not having immediately eſtabliſhed the Pro- 
teſtant religion amongſt us, (by taking our 
churches from us, and compelling us to pay 
tythes to a ſet of Church-of-England mini- 
ſters,) and at the ſame time granted us a 
mere. toleration of our own religion, (if we 
choſe to be at the additional expence of main- 


taining 
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taining it,) upon the plan of the toleration of 


the Proteſtant diſſenters in England, who 


comply with king William's act of parlia- 
ment: and 1 think we had great reaſon to be 

thankful to the Engliſh government for ſuch 
an inſtance of moderation. But we all wiſhed 
that they had ſtopped there, and, after hav- 
ing ſo generouſly forborn to compel us to 
contribute to the maintenance of the Church. 
of-England religion, had left us equally at 
liberty with reſpect to our own, inſtead of 
reviving our former compulſive obligation to 
pay tythes to our prieſts for teaghing it; 
which (if it be at all a favour to us) we muſt 
needs conſider, in the proteſtant parliament 
of Great-Britain, as a favour of ſupereroga- 
tion. But I think I have ſufficiently 7 
my idea of legal Toleration. 


I come now to what I call a fate En- 
dowment. It ſeems to me that it is very poſ- 
ſible that the governing powers of a country, 
though they may think it neceſſary in point 
of juſtice to permit the followers of a parti- 
cular religion to meet together in moderate 
numbers to worſhip God in. their own way, 

| may 
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may yet not think it expedient to let that re- | 
ligion take root in the country in a manner 
that is likely to increaſe the number of its 
votaries. And in this caſe they may forbid 
its being endowed by gifts of land; or other 
permanent property, aſſigned to truſtees for 
the permanent ſupport of it. 'This, I appre- 
hend, would not be inconfiſtent with tolera- 
tion, nor at all unjuſt towards the profeflors 
of ſuch barely-tolerated religion; becauſe eve- 
ry ſtate has a right to judge of the utility of 
the purpoſes for which it allows the property 
of any of its members to be aliened in Nene 
main. | 


But on the other hand it is poflible that a 
government may think a particular mode of 
religion, though not worthy to be ſupported 
and encouraged by public authority, yet to be 
lo very innocent and inoffenſive to the ſtate 
that they may ſafely indulge the profeſſors of 
it with a liberty to alien their land, or other 
property, in mortmain for the permanent 
ſupport of the miniſters and teachers of it; 
as in ſeveral countries in Europe men are 
permitted to found profeſſorſhips of the ſci- 

Vol. II. Q ences 
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ences in univerſities, or to alien a part of 
their property in mortmain for the mainte- 
nance of ſuch profeſſors. Now, where this 


is permitted with reſpect to any particular re- 


ligion, and men of opulence, that have been 
attached to ſuch religion, have made uſe of 
the ſaid permiſſion, and have ſettled perma- 
nent funds for the maintenance of the mini- 
ſters and teachers of ſuch religion, that reli- 
ligion may be ſaid 70 be endowed. 


Laſtly, where the government of a coun- 
try provide a fund by their own publick au- 
thority for the maintenance of the miniſters 
and teachers of any religion, ſuch a religion 


is ſaid 10 be eftabliſhed, 


Thus the Roman-Catholick religion is ſaid 
to be eſtabliſhed at this day in France and 
Spain and Italy, becauſe tythes and other 
publick funds are appointed by the laws of 
thoſe ſeveral countries for the maintenance of 
the prieſts that teach it. And in like man- 
ner it may be juſtly ſaid to be eſtabliſhed alſo 
in this province by the late Quebeck-AR ; 
becauſe a publick fund, to wit, the tythes of 

| the 
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the popiſh pariſhioners, that is, of 49 perſons 
out of 50 throughout the province, is thereby 
aſſigned to the Roman-Catholick prieſts as a 
maintenance and reward for performing the 
ceremonies, and ey the doctrines, of 


that religion. 


I know indeed that it has been faid by 
ſome perſons who are ſollicitous to defend 
that act of parliament againſt the various ob- 
jections that have been made to it, that the 
Roman-Catholick religion has not been eſta- 
bliſhed in this province by thus aſſigning to 
the prieſts of it the tythes of their popiſh 
pariſhioners, becauſe the proteſtant land-hold- 
ers are not alſo obliged to pay their tythes to 
them, as they were in the time of the French 
government. But this affects only the degree 
of the eſtabliſhment, or the quantum of the 
proviſion made for the maintenance of the 
{aid prieſts and the religion they are to teach. 
It is ſomewhat leſs ample than it would be if 
the Proteſtants were forced to pay tythes to 
them as well as the Roman-Catholicks, But 
the nature and deſign of the proviſion is the 
lame in n both caſes, It is a fund provided by 


Ou q 2 publick 


Two, or more, 
religions may 
be eſtabliſhed 
in the ſame 
country at the 
ſame time. 
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publick authority for the ſupport of {prieſts to 
exerciſe and teach-the religion of the Church 
of Rome. And this is all that is meant by 
thoſe who have complained that the popiſh 
religion 7s eftabliſhed by this act of parliament, 
and is all that the expreſſion of effabliſhing a 
"_— ener and OFY Maas 

'-1 Theſe are "= tiotions of the 40 diffe- 
rent ſtates in which a religion may ſubſiſt in 
zicountry, and which ate diſtinguiſhed by 
thoſe ſeveral names of Perſecution, Conni vance, 
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* agree with you intirely 1 in all your notions 
280 opinions upon. this ſubject, and have no- 
thing to add to what you have ſaid concern- 
ing it except only « one obſervation, which 
ſeems naturally to fall in with what you have 
Taid about the poſiibikty of a religion” s being 
eſtabliſhed i ina .country, though all the inha- 
bitants of the « country are not bound to con- 
tribute | to its ſupport. The obſervation I mean 
to add to this remark, or rather, perhaps, to 


derive from it, 1s this „that it is poſſible 
3 « that 
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« that two, or indeed twenty, religions may 
e All be eſtabliſhed in the: fame” coùntry at 
« the fame time. For all that is neceſſary 
in order to this, is, that the legiflature of the 
country ſhould - paſs: 4 law ordaining that the 
followers of each of the ſaid religions ſhould 
pay his tythe, or other publick payment 
(whatever it be,) to the miniſters of their 
own ſeveral religions. Of ſuch a proceeding 
we have had two exa uples with reſpect to 
two religions in the provinces of the Maſſa- 
chuſets Bay and Connecticut, in both which 
the aſſemblies have done this with reſpect to 
the prevailing religion of the country, (which 
is that of the Congregationaliſts,) and to the 
Church of England; by which means the 
religion of the Church of England may be 
as truly ſaid f be eftablifhed in thoſe provin- 
ces, notwithſtanding the ſmall number of its 
members in them, as the religion of the In- 


dependents or Congregationaliſts, though they 


are the ſect of which the great body of the 
inhabitants of thoſe provinces is compoſed. 
And, if the Anabaptiſts in thoſe provinces, 
(Who are alſo, as well as the Church-of- 
England men, exempted from contributing 
to 


There are ex- 
amples of this 
in the provin- 
ces of Maſſa- 
chuſets Ba 
and Connedli- 
cut in New- 
England. 
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to the ſupport of the congregationaliſt mi- 
niſters,) are compelled by law to pay their 
contributions to the maintenance of their 
own miniſters, (which I do not find to be 
clearly aſſerted by Dr. Douglas in the paſſages 
J have above cited from him, though I am 
inclined to think he means ſo;) I ſay, if this 
ſhould be the caſe in thoſe provinces, they 


will afford an inſtance of the co-eſtabliſh- 


ment of three differers religions, or modifi- 


cCations of the Proteſtant religion, in the ſame 
countries, and ſometimes, we may preſume, 


in the ſame pariſhes, to wit, the religion of 
the Congregationaliſts, the religion of the 
Epiſcopalians of the Church of England, 
and the religion of the Anabaptiſts. This 
inſtance of the candour and tolerating ſpirit 
of the Congregationaliſts of thoſe two pro- 
vinces of New-England (whom the miſ- 
ſionaries above- mentioned have accuſed of 
perſecution, ) cannot be too much dwelt upon. 
It goes ſo much beyond the notions of tole- 
ration that prevail in England, that, I pre- 
ſume, it muſt there appear almoſt incredible. 


We 
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We may therefore, I think, increaſe the 299 2 
number you have ſpecified of the different different vas 


ſtates in which a religion may ſubſiſt in a . ; 2 


country, from five to ſeven, by adding to treated in a 


thoſe you have mentioned the two following ; 
to wit, 1ſt, A fate of legal toleration, with 
tbe additional advantage of an exemption from 
the neceſſity of paying the contributions required 
from the other inhabitants of” the country to- 
wards: the maintenance of the eſtabliſhed reli- 
gion of it; and, 2dly, A fate of co-eftabliſh- 
ment, in common with the religion of the ma- 
jority of the people in the country. And then 
theſe different ſtates of a religion will be as 
follows; 1ſt, A fate of perſecution : which 
is the ſtate of the Proteſtant religion in Spain 
and Portugal and Italy, at this preſent time, 
and was the ſtate of it in France likewiſe be- 
fore the late war. 2dly, A flate of toleration 
by connivance only, without repealing the laws 
that have been made againſt it: which is the 
ſtate of the Proteſtant religion in France at 
this day and ever fince the laſt peace of 1763, 
as we have heard; and is moſt certainly that 
of the religion of the great majority of the 
Proteſtant * in England who do not 
ſubſcribe 
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' ſubſcribs the articlis' of faith of the Church 
of England required by the act of toleration. 


Zdly, A fate of legal toleration, accompanied 


with an obligation to pay the ordinary contri- 


butions paid by the other inhabitants of the 


country to the maintenance of the publick' reli- 
gion : which is the ſtate of the Quakers in 
England and of thoſe few of the Proteſtant 
diſſenters of other denominations who ſub- 
ſcribe the articles of the Church of England, 
as required by the act of Toleration. Ithly, 
fate of legal toleration, without any obliga- 
tion to contribute to the maintenance of any 
other religion: which was the ſtate of the 
Roman-Catholicks of this province of Que- 
beck during the interval of almoſt 1 5 years, 
which elapſed from the conqueſt of the 
country in September, 1760, to the time 
when the late Quebeck-act began to be in 
force, which was on the Iſt of May, 1775. 
thly, A fate of endowment : which, I be- 
lieve, is-the ſtate of the Church of England 
in Penſylvania; where, (though no religion 
has been eſtabliſhed by law. in the province, ) 
donations of land have (as I have heard) 
been made in ſome places by pious members 
| of 


1 4% ] 
of the Church. of England for the perpetual 
maintenance of places of worſhip and, mis 
niſters of that perſuaſion, .bthly, 4 Hate if 
co-eftabliſhment, in common "22h ſome other 


religion: which is the ſtate of the Church 


of England in the two provinces : of Maſſa- 
chuſets Bay and Connecticut, in common 
with the religion of the Independants, or 
Congregationaliſts. And, thy and laſtly, 
A ſlate of ſole eflabliſhment ;, which is "the 
ſtate of the Epiſcopal Church of England'in 
England and Ireland, and of the Preſbyterian 
Church of Scotland in Scotland, and of the 
Church of Rome in France and Spain and 
Italy. And; perhaps, upon a further exami- 
nation of this ſubject, we might find occaſion 
to make ſtill more diſtinctions upon it. But 
theſe are all that occur to me at preſent. 8 


FRENCHMAN. 


N en return to the ſubject from which 
we have digrefled——1 beg you would in- 
form me of the ingenious reaſonings (for. 
ſuch they muſt ſurely have been!) by which 
the friends of the project of eſtabliſhing 
biſhops in America have endeavoured to 

Vor. II. 1 prove 
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prove that the religion of the Church of 


ordination and confirmation are, all of them, 


the members of it have a biſhop to ordain and 


Liturgy and ceremonies of the Church of 


a biſhop, you do not compleatly tolerate them. 
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England was not even tolerated without it. 
For to me it appears (as you faid it did to 
you) to be almoſt a contradiction in terms. 


ENGLISHMAN, 


_ Their argument on this ſubject is as fol- 
lows. Epiſcopal government; and epiſcopal 


eſſential parts of the religion of the Church 
of England, as much as the uſe of the Li- 
turgy, or ſet forms of prayer, appointed to 
be uſed in that church, and the thirty nine 
articles of faith, which are required to be 
ſubſcribed by the miniſters of it. If, there- 
fore, ſay they, you mean to tolerate the 
Church of England in America, you muſt let 


govern the clergy of it, and to confirm both 
the clergy and the laiety, and exerciſe the 
other powers of the Epiſcopal office amongſt 
them, as well as permit them to uſe the 


England in the places where they aſſemble 
for the performance of divine worſhip : and 
conſequently, if you refuſe to let them have 


And 
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And hence, they ſay, ariſes a neceſſity of 
eſtabliſhing a biſhop in that country. This 


FRENCHMAN. 


The oremilſes of this argument hem to 
me to be juſt, but to have no relation to the 
concluſion of it; which is the neceſſity of 
eſtabliſhing a biſhop in America by the au- 
thority of the king or parliament of Great- 
Britain: for that is what is properly to be 
underſtood by the word gfabli/bment, and 
what, I preſume, the friends to the meaſure 


| of an American epiſcopate underſtand by it 


and are defirous of obtaining. For, if they 
meant only that the Church-of-England men 
in America ought to be permitted to ſollicit 
ſome Proteſtant biſhop of England, or Wales, 
or Ireland, to come and viſit them, and re- 
ſide for a year or two amongſt them, and 
there exerciſe his epiſcopal functions of or- 
daining clergymen, and confirming adult 
perſons, and the like, during the time of his 
reſidence in that country; and that no law 
ought to be made to prohibit the ſaid biſhops 

Arr s = from 


is the only way in which I recollect to have | 
heard this argument ſtated, 


The refuſal of 
a permiſſion to 
Proteſtant bi- 
ſhops of the 
Church of 
England to $0 
toAmerica 

a ſew years 
= exerciſe 
theirepiſcopal 
functions there 
amongſt the 
members of 
their own 
church would 
really be con- 
trary to the 
principles of 


toleration, 
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2 making fuck progreſſes amongſt them, 


ift they were ſo inclined and could- obtain the 


proper licences from their archbiſhops and 
from the king, ( who, we are told, is the 
ſupreme head of the Church of England,) 
to be abſent for a ſufficient time from their 


down dioceſes; 1 ſay, if this: was all that 
Was defirdd by the members of the Church 
of England in America who complain of the 


want of a biſhop there, I ſhould think their 
requelſt very reaſonable, and ſhould confider 
the refuſal of it, either by the crown, or 
parliament, of Great - Britain, or by the aſſem- 
lies o the American provinces, as a refuſal 
to\tolerate one branch of their religion. But 
this, I prefume, is not what they are aiming 
at in their endeavours to procure a biſhop to 
be ſent them, becauſe 1 have obſerved that 
you Have all along repreſented their object to 


be the eſtabliſbment of a biſhop in America; 


by which I have underſtood you to mean the 
appointment of a biſhop by the authority of 
the Crown, who ſhould be n reſi- 
ae amon gt them, 
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N "ENGLISH MAN. 
" certainly did mean 1o;. that reſident and 


permanent . fort of. biſhop being the only one 


that has ever been thou abt of by the ſticklers 
cant, occaſional, biſhop you "ipeak of, 13 
nothing that has hindered their. having had 
ſuch an one for theſe hundred years paſt, 
except the want of zeal, or inclination, | in 
withſtanding all their clamours upon this 
ſubject) to undertake ſo long a voyage and 
ſo troubleſome a viſitation. Fe or, if any one 
of them had been diſpoſed | to engage in 0 
laudable an undertaking, I am perſuaded he 
would eaſily have obtained 2 licence from the 
archbiſhop of his province, and from the 
king, as ſupream head of the church, (i f 
that be neceſſary) to be abſent from his dio- 
ceſe for two, or three, years on that account. 
And, I have no doubt, he would have been 
greatly commended by all true lovers of re- 
ligion, both in Great-Britain and America, 
for ſuch an inſtance. of zeal a and activity i in 
the exerciſe of his ſacred function: and in 
the 


Such permiſ- 


fion as is a- 
bove-· men- 
tioned has ne- 
ver been re- 
fuſed to any 
biſhop. 


Such an epiſ- 
copal viſita- 
tion of Ame- 
rica would 
probably have 
had a very 


good effect. 
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the latter country I am confident he would 
have been received with wveneration by the 
people of his own church, the Epiſcopalians 
of America, as a kind of apoſtle come amongſt 
them, and with great civility and kindneſs, 
and, even reſpect, by all the other ſects of 
Proteſtants. For of ſuch a biſhop, not fixed 
and conſtantly reſident amongſt them, they 
would not have had any jealouſy. 


In the year 1732 Dr. Berkley, a clergy- 
in man of the Church of England of great 
learning and virtue, and who was at that 
time poſſeſſed of the deanery of London- 


| A derry in Ireland, came over to North-Ame- 
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rica to carry into execution a publick-ſpirited 
undertaking which he had projected, and the 
ſucceſs of which he had very much at heart; 

which was the eſtabliſhment of a college, or 
univerſity, 3 in the iſland of Bermuda for the 
education of the youth of America. He 
took incredible pains to recommend this de- 
ſign to perſons of rank and power both in 
England and Ireland, and obtained ſome 


* 0 conſiderable donations towards the advance- 
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ment of it: and he quitted his eaſy ſituation 
71 | in 
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in Ireland, and ventured to crofs the ſea, in 
order to ſet it forward. But he was pre- 
yented, by ſome circumſtances which he had 
not foreſeen and could not command, from 
carrying his project into effect. He ſpent, 
however, about two years in North-America, 
and, for the moſt part, in New-England ; 
and was received by every body in that coun- 
try with the greateſt civility and reſpect. 
And, no doubt, if he had afterwards repeated 
his viſit to America when he was promoted 
to the biſhoprick of Cloyne in Ireland, he 
would have received a repetition of the ſame 
civilities. And, indeed, conſidering his fpirit 
and activity and his zeal for promoting every 
meaſure he thought uſeful, I have ſometimes 
wondered he did not do ſo. For he might 
then have ordained the young American 
clergy of the Church of England, 'and con- 
firmed the adults among the laiety, and ad- 
miniſtered all thoſe ſpiritual comforts to the 
people of his own perſuaſion which they and 
their patrons in England, and, I believe, 
himſelf amongft the reſt, had fo often and 
ſo pathetically lamented their being in want 
of: 1 fay, himſelf amongſt the reſt, becauſe, 

though 
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though he was a man of a yery candid and 
liberal temper, and had great charity. for all 
other ſets of Chriſtians, he was neyertheleſs 
very zealouſly devoted to the intereſts of his 
own church. If he had done fo; it is not 
unlikely that the example of ſo eminent a 
perſon might have been followed by other 


biſhops, and America have been thereby 


ſupplied with a ſucceſſion of the like truly 
pious viſitors ; which would have anſwered 
all the uſeful purpoſes of eſtabliſhing a reſi- 
dent biſhop amongſt them, and yet have 
given no uneaſineſs to the other Proteſtants 
in that country. But perhaps the approach 
of old age ſoon after his being made a biſhop 
(for I believe he was fifty five years old when 
he was promoted to that dignity,) might diſ- 
incline him to the repetition of ſo long a 
voyage, and make him reſolve to content 
himſelf with diſcharging the duties of his 


office in his own dioceſe; which he is ſaid to 


have done in a very exemplary manner. But 
this excuſe will not hold for all the biſhops 
of England and Ireland; becauſe many of 
them are made biſhops at the age of three or 
four and forty, and ſome (that are of noble- 
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mens families,) ſoon after the age of thirty. 
The neglect of ſuch middle-aged and young 
biſhops to make ſuch a viſitation in America 
can be aſcribed to nothing but a want of zeal 
and inclination to the ſervice. | 


This method of ſupplying the' want of a 
reſident biſhop in America by ſucceſſive viſi- 
tations of the biſhops of England and Ireland 
ſeems to me to'be the very beſt method that 
can be taken for the purpoſe : inſomuch that 
I ſhould be glad to ſee an act of parkament 
paſſed that ſhould 'm ſome meaſure impoſe 
ſuch a viſitation of America upon them as a 
kind of duty, by making the performance of 
it a neceffary qualification to a tranſlation to 
a better biſhoprick : after which, I have no 
doubt, there would always be a ſufficient 
number of the junior, or inferiour, biſhops, 
who would be very willing to undertake the 


Such a peregrination into a diſtant country 
for the ſake of communicating the benefits 
that teſult from the Epiſcopal office to their 
brethren in America, would reflect honour 
888 on 


Vot. II. 
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merica as is 
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on the biſhops who ſhould undertake it; 
and their conduct would then be thought to 
bear ſome reſemblance to the character of 
zeal and diligence and philanthropy by which 
the Apoſtles were diſtinguiſhed ; who tra- 
velled about from country to country with 
indefatigable induſtry, over all the Roman 


empire, to plant and propagate the religion 


of their bleſſed Maſter. 


I do not, however, conſider ſuch a viſita- 
tion of America as being the ſtrict, or abſo- 
lute, duty of any of the Engliſh or Iriſh 
biſhops ; but am willing to allow that they 
may do great ſervice to religion, and deſerve 
great commendation, by a faithful and dili- 
gent diſcharge of their epiſcopal functions in 
their own proper dioceſes. I only think 
that, ſo long as they are not impeded by any 
law of either Great-Britain, Ireland, or Ame- 
rica, from making ſuch a progreſs through 
the provinces' of the latter country and exer- 
ciſing therein the ſeveral branches of the 
epiſcopal office for the benefit of the people 
of their own perſuaſion, they have no pre- 
tence for complaining, and ought not in de- 
| cency 
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cency to complain, ** that the religion of 
the Church of England is not tolerated there, 
becauſe its members do not enjoy the advan- 
tages that would teſult from the ner of 
a biſhop amongſt them.” 


In ſhort, toleration is legal permiſſion... 
any thing neceſſary to the religion of 52 
Church of England is not permitted by law 
in any province of America, then, and then 
only, it may be juſtly ſaid that the Church 
of England is not compleatly tolerated in 
ſuch province. But this, I believe, is not 
any where the caſe: and therefore the charge 


of the aforeſaid miſſionaries of the Society for 


propagating the goſpel and other ſticklers for 
the eſtabliſhment of a biſhop in America, 
e that the Church of England is not even 
tolerated without it, is not true. The 
inſtant any act of authority is done in favour 
of any particular religion by the government 
of any country, that religion is ſomething 
more than tolerated there; it is in ſome degree 


eflabliſhed. If therefore the kin g was to ap- 


point a biſhop in any province of America, 

and give him ſpiritual juriſdiction over the 
888 2 
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epiſcopal clergy of ſuch province, (which is 


what I apprehend the ſticklers for an Ameri. 
can epiſcopate deſire;) he would thereby do 
more than tolerate the Church of England; 
he would in ſome degree efabliſh it. It may 


be true indeed that ſuch a degree of eſta- 


bliſhment of epiſcopacy in. America, by giv- 
ing the biſhop ſo appointed a ſpiritual 12 
diction only over the epiſcopal clergy, with an 
expreſs proviſoe that he ſhould not attempt 
to exerciſe the leaſt power over the proteſtant 
miniſters of other denominations, or over any 
of the laiety, (which is a proviſoe that, the 
advocates for this meaſure always take care 
to tell us, makes a part of their moderate 
plan of American epiſcopacy,) I ſay, it may 
be true that ſuch a degree of eſtabliſhment 
of epiſcopacy in America might not be inju- 
rious to the other ſects of proteſtants in Ame- 
rica, or inconſiſtent with the moſt ample 
toleration of them. But that is not the ſub- 


ject of our preſent inquiry. All that I now 
| fay is, that (however innocent and inoffen- 


five it may be ſuppoſed to be) it would be 


| ſomething more than toleration. 
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1 504 J | 
We have an example of an eſtabliſnment 
of the Church of England in a ſmall and im- 
perfect degree in the province of New-York, 
and alſo of the inconveniences that have 
ariſen from even ſuch a partial eſtabliſhment 


The Church 
of England is 
eſtabli in 
ſome degree 
in the pro- 
vince of New- 


Vork. 


of it. I take the account from Mr. Smith's 


hiſtory of New-Vork, which I have had 
frequent occaſion to cite to you. 


Colonel Benjamin Fletcher was appointed 
governour of the province of New-Vork by 
king William, and arrived there in Auguſt, 


1692. He was a brave and active man, but 


of ſtrong paſſions and very zealouſly attached 


to the Church of England, which he ſeemed 


to have a great ambition to eſtabliſh. in that 
province. | 5 


As the greateſt part of the inhabitants of 


the province of New- Vork were of Dutch 
extraction, the governours of it, both when 
it belonged to the duke of Vork and after- 
wards, had thought it good policy to encou- 


An account of 
the ſaid eſta- 
bliſhment un- 
der the go- 
vernment of 


Col. Fletcher. 


rage Engliſh preachers and ſchool-maſters 


in. the colony, as a likely method of intro- 


ducing into it, in the courſe of a few years, 
| the 
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the general uſe of the Engliſh language, and 
an attachment to the Engliſh laws and go- 
vernment. But governour Fletcher was ſtill 
more bent upon this proje& than any of his 
predeceſſors, from his deſire of introducing 
likewiſe the religion of the Church of Eng- 
land. He, accordingly, recommended this 
matter to the aſſembly of the province, upon 
his arrival in it, and afterwards at another 
meeting of the aſſembly in March, 1693. 
But the houſe of repreſentatives, from their 
attachment to the Dutch language (which 
was their mother-tongue) and to the mode 
of the proteſtant religion eſtabliſhed in Hol- 
land, (to which they had been hitherto 
chiefly accuſtomed, and the enjoyment of 
which had been ſecured to them by one of 
the articles of the capitulation granted them 
upon the conqueſt. of the country,) were 
very much difinclined to the governour's 
propoſal : which drew upon them a warm 
rebuke from him at the cloſe of the ſeſſion 
of March, 1693, which was expreſſed in 
theſe words. © Gentlemen ; the firſt thing 
< that I did recommend to you at our laſt 
« meeting was, to provide for a miniſtry. 
| And 
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« And nothing is dohe in it. There are 
« none of you but what are big with the 
« privileges of Engliſhmen - and Magna 
« Charta; which is your right. The ſame 
« Jaw doth provide for the religion of the 
« Church of England, and againſt Sabbath- 
« breaking and all other profaneneſs. But, 
« as you have, made this good work your 
« laſt buſineſs this ſeſſion, I hope you will 
e begin with it at the next meeting, and do 
« ſomewhat towards it effectually. 


In the September following a new aſſem- 
bly met at New-York, to whom governour 
Fletcher recommended the fame buſineſs of 
eſtabliſhing miniſters in the province in very 
ſtrong terms, which were as follows. © I re- 
* commended to the former aflembly the 
« ſettling of an able miniſtry, that the wor- 
* ſhip of God might be obſerved among us : 
e for I find that great and firſt duty very 
much neglected. Let us not forget that 
te there is a God that made us, who will 
protect us, if we ſerve him. This has 
* been always the firſt thing I have recom- 
:* mended, yet the laſt in your conſideration, 

I hope 


An act of aſ- 
ſembly was 
paſſed for this 


purpoſe in 
September, 


1093. 


It was not 


' quite agree- 


able to the 
governour. 
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* I hope you are all ſatisfied of the great 


<« neceflity and duty that lies upon you to 
« do this, as you expect his bleſſing upon 
* your labours.” The zeal with which this 
affair was recommended, induced the houſe 
of aſſembly on the 1 2th of September, 1693, 
to appoint a committee of eight members to 
agree upon a ſcheme for ſettling a miniltry 
in each reſpective precinct throughout the 
province. Ina few days a bill was prepared 
for this purpoſe, by which miniſters were to 
be eſtabliſhed in ſeveral pariſhes in four 
counties of the province, but without any 
proviſion for' the other counties of it, which, 
I preſume, (though Mr. Smith does not 
expreſsly ſay ſo,) were not at that time ſuffi- 
ciently populous to make ſuch a proviſion be 
thought neceſſary. And in the parifhes in 
which miniſters were to be ſettled by the bill, 
the right of nomination, or preſentation, to 
the ſaid churches was veſted by the bill in the 
inhabitants of the ſaid pariſhes, This was 
not perfectly agreeable to the governour; 
becauſe it gave the miniſters who ſhould be 
ſo nominated, or choſen, by the people, a 


| compleat right to. take poſſeſſion of their be- 


nefices 
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nefices without any interference, or confirm 


ation, of the governour, to which he con- 
ceived he had a right by virtue of that elauſe, 
in bis commiſſion of governour of the pro- 
vince under the great ſeal of England, which 
impowered him 10 collate any porſen,. ar per- 


fans, ta any churches, chapels, ar ather ecle/fi- 


aftical benefices within the ſaid province, as 

often as any of them ſhauld happen ta. be void. 
And in this opinion the council of the pro- 
vince ſeem to have agreed with him. For 
they ſent the bill back to the houſe of repre- 
ſentatives, in which it had been paſſed, with 
an amendment to that effect, by adding to 
that part of the bill (towards the end of it) 
which gave the right of preſentation to the 
people, theſe words, and preſented ta the 
governour to be approved aud collated.” But 
the houſe of repreſentatives refuſed to allow 
of this amendment, and prayed that the bill 
might paſs without the amendment, © they 
© having, (as they fajd,) in the drawing of 
* the bill, had a que regard to the pions 


intent of ſettling a miniſtry for the benefit 


* of the people,” This refuſal very much 
diſpleaſed the governour, who thereupon 
Var. II. 'Ttt convened 


rejected by 
the houſe af 
repreſenta- 
yes. 


The govern- 
ow 15 much 
diſpleaſed at 
this rejection, 
but ncverthe- 
leſs paſſes 2 
* 


His ſpeech to 
the . 


411 
convened the aſſembly before him, and made 
them an angry ſpeech to the following effect. 


* Gentlemen, 
There is alſo a bill for ſettling a mi- 
« niſtry in this city and ſome other countries 


©. of the government. In that very thing 
s you have ſhewn a great deal of ſtiffneſs, 


* You take upon you as if you were dicta- 
te tors. 1 ſent down to you an amendment 


IP of three or four words in that bill, which, 


ee though very immaterial, yet was poſitively 
« denied. I muſt tell you it ſeems very 
” unmannerly. There never was an amend- 


* ment yet deſired by che Council, board but 


« what was rejected. It is the ſign of a 
*« ſtubborn, ill, temper. Yet 27 bill I have 
* alſo paſſed. 


8 


e But, gentlemen, I muſt take leave to 
« tell you that, if you underſtand that no 
« miniſter can ſerve a church without your 
te collation, or eſtabliſhment, you are greatly 


* miſtaken. For I have, by their Majeſties 


< letters patent, the power of collating or 
<« ſuſpending any miniſter in my govern- 
<* ment: 
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« ment: and,-whilſt I ſtay in the govern- 
* ment, I will take care that neither hereſy, 
*« ſedition, ſchiſm, nor rebellion, be preached 
* amongſt you, nor vice and profaneneſs 
« encouraged, It is my endeavour to lead 
« a virtuous and pious life amongſt you, and 
© to give a good example. I wiſh you all 
tc to do the ſame. You ought to conſider 
« that you have but a third ſhare in the 
c legiſlative power of the government; and 
* ought not to take all upon you, nor be ſo 
e peremptory. You ought to let the council 
© have a ſhare, They are in the nature of 
the Houſe of Lords, or upper houſe : but 
you ſeem to take the whole power in your 
e hands, and ſet up for every thing. &c.” 
With this ſpeech the governour, after hg 
had paſſed the ſaid bill for eſtabliſhing mi- 
niſters, with ſome other bills, prorogued the 
aſſembly. to the 10th of January, 1693-4, 
and ſoon after diſſolved it. 


From this account of the manner in which 
this miniſtry-bill was paſſed by the governour, 
council, and aſſembly N New- Vork, it is eaſy 
to ſee that the governour intended that all the 

3 miniſters 


The view of 
vernour 
— in 
deſiring that 
aid 
amendment 


of the bill 


ould have 
been paſled, 
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miniſters who ſhould be appointed in purſu- 
ance of it, ſhould be clergymen of the Church 
of England. And rher, probably, was his 
reaſon for deſiring that the governour of the 
province ſhould have the right of approving 
and collating (as he expreſſed it,) the perſons 
who ſhould be choſen by the people of the 
ſaid ſeveral pariſhes to be their miniſters: 
becauſe by ſuch a power reſerved to the go- 
vernour, it might be ſuppoſed that all mi- 


niſters but thoſe of the Church of England 


would be for ever excluded from the poſſeſ. 
fion of the benefices eſtabliſhed by that a. 


And it muſt be 'confeſſed that ſuch a power 


Of the clauſe 
in the govern- 
our's commiſ- 
Ron concern- 
ing the power 
of collating to 
Churches. 


in the governour was agreeable enough to 
the clauſe above-mentioned of the commiſſion 
of governour of the province, concerning the 
power of collating to benefices ; or rather, 
indeed, that it came ſhott of the power men- 
tioned in that clauſe. For that clauſe, pro- 
bably, meant that the governour of the pro- 
vince for the time being ſhould have (not, 
fimply, the power of approving and confirm- 
ing thoſe miniſters hg ſhould be choſen by 
the people, but) the -2bſolute choice, or nomi- 
nation, of all the miniſters of the goſpui thet 


were 
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were to be appointed throughout the pro- 
vince, or, at leaſt, of all thoſe who ſhould 
be in any degree e/tabliſhed in the province 
by the authority of the governing powers of 
it, and with a legal proviſion for their main- 
tenance. For that is implied by the word 
collating ; which is uſed in the Engliſh law 
for the appointment of a miniſter to a vacant 
benefice by the biſhop of the dioceſe, where 
the right of nomination, or preſentation, to 
the benefice does not belong to any private 
patron, but to the biſhop. This is a different 
at from inſtituting a clergyman to a bene- 
ficez which is conſidered as an act of a merely 
ſpiritual nature, and is always done by the 
biſhop of the dioceſe, even when the right 
of preſentation to the benefice belongs to a 
private patron, But collatrng involves in it 
the nomination, or choice, of the miniſter who 
is to fill the church, as well as the conſe- 
quent infitutron of him to it. And by the 
eccleſiaſtical law of England the biſhop of 
every dioceſe is the common, or ordinary, pa- 
tron of all the benefices in it, or the perſon 
who has, in ordinary caſes, a right ta nomi- 
nate the clergymen who are to fill them : 

and 


Of che means 
ing of the 
word collating, 
when applied 
to churches in 
England. 


Its differenee 
from inſtitu- 
tion, 
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and it is only in particular caſes, and by virtue 
of particular privileges (which are ſuppoſed 
to have been originally obtained by the an- 
ceſtors, or other predeceſſors, of thoſe who 
now enjoy them, as a recompenſe to them 
for having liberally endowed the churches to 
which they relate,) that private perſons have 
a right to nominate, and preſent to the biſhop 
for inſtitution, the miniſters of churches, 
And, as the biſhops in England are the com- 
mon, or ordinary, patrons of the churches of 
their reſpective dioceſes; or have the right of 


 collating miniſters to them, ſo it ſeems highly 
| probable that the kings of England, when 


they granted thoſe commiſſions to their go- 
vernours of the provinces of America, with 
the ſaid clauſe for collating to vacant benefices, 
meant to reſerve to their ſaid governours the 
full and abſolute right of nominating or ap- 
pointing the miniſters of all the churches in 
thoſe provinces, upon vacancies, without any 


election of them by the people, or the inter- 


ference of any other perſon whatſoever, in 
imitation of the ſaid right of collating to va- 
cant churches, enjoyed by the biſhops of Eng- 


land. For, as to the election of miniſters of 


pariſhes by the inhabitants, it is a practice 
very 
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yery little known i in N and but few 
people ſeem to wiſh that it were more general. 


We ought not therefore to wonder that 
governour Fletcher was deſirous of teſerving 
to himſelf, and his ſucceſſors in the govern- 
ment, a right of approving and confirming 
the miniſters who ſhould be choſen by the 
inhabitants of the ſeveral pariſhes in which 
miniſters were to be eſtabliſhed by that act 
of aſſembly. But neither ought we, on the 
other hand, to be ſurprized that the aſſembly 
were unwilling to allow it him. Its being 
agreeable to the governour's commiſſion was 
no good reaſon for their approving it. They 
were, molt of them, Dutchmen, or the ſons 
of Dutchmen, and were uſed to the Cal- 
viniſtick and Preſbyterian mode of religion, 


which is eſtabliſhed in Holland: and they 


A remark on 
the reaſons of 
the difference 
of opinion of 
overnour 
letcher and 
the aſſembly 
of the pro- 
vince of New - 
Vork con- 
cerning the 
aforeſaid bill. 


had hitherto been uſed to elect their own 


' miniſters throughout the province, and to 
maintain them by voluntary contributions. 
It was hard upon them, therefore, to be re- 
quired at once to make a ſacrifice of their 
habits and inclinations in both theſe points 
to the governour's partiality to the Church 
of England; that is, to make ſettled pro- 

viſions, 
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viſions, not depending on their voluntary 
contributions, for the maintenance” of their 


miniſters; and alſo to put it in the power of 


the governour to deprive them of the aſſiſt- 
ance of any but epiſcopal clergymen, by re- 


fuſing to approve and confirm the election of 


any other miniſters: and therefore they com- 
plied with the governour's wiſhes in the firſt 
point only, of providing a ſettled maintenance 
for the miniſters, and. pertinacioufly refuſed 


to do ſo in the ſecond point. And from the 


governour's paſſing the bill, notwithſtanding 
the amendment which he had recommended, 
and which he thought of ſuch importance, 
had been rejected, it ſeems probable that he 
was afraid, if he refuſed to paſs the bill at that 
time, (imperfect as it was in his opinion,) 
that he ſhould never be able afterwards to pre- 
yail on the aſſembly to paſs any bill at all fos 
the ſettlement of minifters in the province, os, 
at leaſt, any bill that came ſo near his own 
wiſhes upon the ſubject. 


But, whatever might be his motive for 
paſſing the bill while it continued in his 
opinion ſo defective, it is certain that the bill 
was no ſooner paſled into a law, but different 

conſtructions 


1 


DDr 


* 


l 
conſtructions were put upon it by different 
parties in the province. One party contended 
that it was made for the ſole benefit of epiſ- 
copal clergymen, and that no others could 
be choſen miniſters of the churches eſtabliſh- 
ed by it; and another inſiſted, that the in- 
habitants of the ſeveral pariſhes in which 
miniſters had been thereby eſtabliſhed, might 
chuſe proteſtant miniſters of any other deno- 
mination for the miniſters of them, as they 
ſhould think proper. And this latter inter- 
pretation was probably the true one, or agree- 
able to the meaning of the members of the 
aſſembly in which that bill had been paſſed. 
For in the next aſſembly, in the month of 
April, 1695, (which was only about nine- 
teen months after the aforeſaid bill paſſed,) 
the following reſolution was made by the 
houſe of aſſembly, in conſequence of a peti- 
tion preſented to it by five church-wardensand 
veſtrymen of the city of New-York, to wit, 
“That it was the opinion of that houſe that 


* the veſtrymen and church-wardens have 


power to call a diſſenting Proteſtant mi- 
* niſter; and that he is to be paid and main- 
* tained as the act directs.” 


Vor. II. Uuu Not- 


Of the diffe- 
rent conſtruc- 
tions put upon 
the ſaid mi- 
niſtry bill, af- 
ter it was 
paſſed, 


The next af- 
ſembly paſs 
an explanato- 
ry, reſolution 
concerning it, 
in April, 1695 
which is fa- 
vourable to 
diſſenting 
Proteſtant mi- 
niſters. 


Nevertheleſs 
the proviſion 
made by the 
ſaid act for 
Proteſtant mi- 
niſters ſeems 
to have been 
— — by 
piſcopal mi- 
niſters only. 
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Notwithſtanding this reſolution of the 
houſe of aſſembly in favour of proteſtant 
miniſters diſſenting from the Church of 
England, it ſeems to have been the practice 
in the province of New-York to elect none 
but epiſcopal clergymen to be the miniſters 
of thoſe pariſhes -that were the objects of 
governour Fletcher's act of aſſembly above- 
mentioned. For Mr. Smith tells us in an- 
other part of his book, (Part 2d, Chap. 4th, 
concerning the religious ſtate of the province, 
e that the ſmallneſs of the number of the 
« Epiſcopalians in the province in compari 
<« ſon of the other inhabitants of it has oc- 
« caſioned a general diſcontent on account 
« of the miniſtry- acts; not ſo much becauſe 
e the proviſion made by thoſe acts is en- 
« groſſed by the minor ſect, as becauſe the 
« body of the people are deſirous of an 
* equal, univerſal, toleration of Proteſtants, 
and utterly averſe to any kind of eccleſi- 
** aſtical eſtabliſhment.” By this. paſſage it 


appears that the ſect of Epiſcopalians, or 


Church-of-England men, has engroſſed the 
proviſion made for miniſters by colonel 
Fletcher's act of aſſembly above-mentioned, 


notwith- 
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notwithſtanding the ſubſequent reſolution of 


the houſe of aſſembly in April, 169 5. But 
how this has come to paſs, Mr. Smith does 
not diſtinctly explain; though it ſeems to 
have been owing to a ſubſequent act of aſ- 
ſembly paſſed in June, 1705, when lord 
Cornbury, (ſon to the then earl of Claren- 
don, and grandſon to the firſt earl of Cla- 
rendon, who had been lord chancellor to 
king Charles the ſecond,) was governour of 
the province. This governour was till more 
devoted to the intereſt of the Church of 
England, if poſſible, than even colonel 
Fletcher: at leaſt he was more violent in 
his manner of promoting it; for he actually 
perſecuted the Proteſtants of other ſects. 
In the meeting of the aſſembly of the pro- 
vince in the faid month of June, 1705, this 
noble lord addreſſed them in theſe words. 
The difficulties which ſome very worthy 
* miniſters of the Church of England have 
* met with in getting the maintenance 
ſettled upon them by an act of the gene- 
tal aſſembly of this province paſſed in the 
* year 1693, moves me to propoſe to you 
« the paſling an act explanatory of the fore- 

Uuu 2 mentioned 


A conjecture 
concerning 1 

the cauſe of 
this ſole en- 
joyment of 
the ſaid pro- 
viſion by mi- 
niſters of the 
Church of 
England. 


Lord Corn- 
bury is made 
governour of 
the province 


of New-York, 


His ſpeech to 
the afſembly 
of the faid 
province, in 
favour ot mi- 
niſters of the 
Church of 
England, in 
June, 1705. 


Another act 


N | is paſſed in 


their favour, 
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* mentioned act; that thoſe worthy, good, 
© men, who have ventured to come ſo far, 
« for the ſervice of God in his church, and 
© the good and edification of the people, to 
* the ſalvation of their ſouls, may not for 
ce the future be vexed, as ſome of them have 
„ been, but may enjoy in quiet that mainte- 
* nance which was, by a law, provided for 
* them. I farther recommend to you the 
“ paſſing of an act to provide for the main- 
te tenance of ſome miniſters in ſome of the 
* towns at the caſt end of Long Ifland, 
* where I don't find any proviſion has been 
e yet made for propagating religion.” In 
conſequence of this ſpeech of lord Cornbury 
to the aſſembly, Mr. Smith informs us that 
an act paſſed for the benefit of the clergy 
who were intitled to the falaries formerly 
eſtabliſhed by colonel Fletcher; which, (ſays 
he,) though leſs than his lordſhip recommended, 
was, doubtleſs, a grateſul offering to his un- 


| ceaſing zeal for the church, From theſe 


words of Mr. Smith I conclude that this 
explanatory act of aſſembly determined that 
the proviſion for miniſters eſtabliſhed by the 
former act ſhould be confined to miniſters of 
the Church of England, | 


You 
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You ſee by this account, with how much 
difficulty colonel Fletcher and lord Cornbury, 
during their government of this province of 


| New-York, prevailed upon the aſſembly of it 


to conſent to an eſtabliſhment of the Church- 
of-England mode of worſhip in certain pa- 
riſhes of only four counties of the province, 
(the whole province at that time being divided 
into twelve counties,) and how much uneaſi- 
neſs and jealouſy even this imperfect eſtabliſn- 
ment of that favourite mode of worſhip 
occaſioned amongſt the other, and more nu- 
merous, ſes of Proteſtants : and this in the 
infancy of the colony, when, from their po- 
verty, Ignorance, and weakneſs, they were 
afraid of contending with their governours 
and of provoking the reſentment of Great- 
Britain, You may eaſily judge, therefore, 
what diſturbances an attempt of the ſame 
kind would create now, in the preſent ad- 
vanced ſtate of the population of the pro- 
vince, with its attendant circumſtances of 
riches, knowledge, and high ſpirit. And the 
fame diſturbances would moſt probably be 
excited there by the meaſure ſo much deſired 
by the Engliſh miſſionaries before-mentioned, 
of eſtabliſhing a biſhop amongſt them. 
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FRENCHMAN. 


It ſeems to me from this account of the 
proceedings of thoſe two governours of New- 


Vork, and the ill humour they occaſioned, 


that the meaſures, we are now conſidering, 


_ « of eſtabliſhing a biſhop there, would be 


a ready way to cauſe a rebellion in the pro- 
vince. And therefore the miſſionaries and 
others who recommend it, ought to be con- 
ſidered by the government of Great-Britain 
(if they ſaw the matter in its true light,) as 
moſt dangerous incendiaries.—— But, I per- 
ceive, by what you have related from Mr. 
Smith concerning the province of New-York, 
that colonel Fletcher and lord Cornbury, and 
the whole Epiſcopal party there, ſeem to 
have acted upon a confident ſuppoſition that 
the Church of England was already legally 
eſtabliſhed in the province (either by the go- 
vernour's commiſſion, or by ſome poſitive ſta- 
tute of England, or by ſome maxim of the law 
of England, or upon ſome other ground that 
was independent of the laws made by the 
aſſembly of the province,) before the above- 


- mentioned miniſtry- acts, obtained by thoſe 


two 


( 519 J 
two governours, were paſſed. And indeed 
Mr. Smith, in one of the paſſages you have 
cited from him, expreſsly ſays that the 
Epiſcopalians in the province make ſuch a 
pretenſion; which he himſelf ſeems not to 
think well-grounded. Now it ſeems ſtrange 
to me that a matter of this importance ſhould 
not be ſettled one way or other, ſo as not to 
be a ſubject of doubt and argument. I there- 
fore beg you would inform me whether the 
fame doubt ſubſiſts in the other colonies of 
America, or whether there is a difference 
between them in this reſpe& ; and likewiſe 
what are the grounds of this opinion of thg; 
Epiſcopahans of New-York. 


I fain would have avoided entering into 
this diſcuſſion, which will lead us into more 
length than you are aware of, and retard us 
in the examination of the main ſubject of our 
preſent inquiry; which is the hiſtory of the 
ſteps that have been taken by the miſſionaries 
above-mentioned, and other Epiſcopalians of 
America, to procure biſhops to be eſtabliſhed 
in that country by the authority of Great- 
Britain, and of the effects which thoſe ſteps 


have 


The principal 


* of the 


id opinion. 
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have had upon perſons of weight and autho- 
rity in Great-Britain, ſo as'to become a ground 
of an apprehenſion in the Americans that ſuch 
a meaſure will one day be adopted. But, 
ſince your curioſity prompts you to inquire 
into the other ſubject firſt, I will endeavour 
to ſatisfy you in the beſt manner I am able 
concerning it. 


The opinion which ſome Epiſcopalians 
have entertained, (and which ſeems to have 
been that of Colonel Fletcher and Lord 
Cornbury,) * that the Church of England 
Hlawtfully eſtabliſhed in America” ſeems to 
be grounded chiefly on the following propo- 
ſition, which is, in general, reaſonable enough, 
but will not hold, if carried to its utmoſt ex- 
tent; to wit, © that when a ſet of Engliſh- 
men depart from England wwith the king's per- 
miſſion, and go into a foreign, vacant, Coun- 
try, and take poſſeſſion of it in the name of 
the king, and hold it by grants from the Crown, 
the laws by which they are to be governed in 


ſuch new country are the laws of England that 


are in force at the time of their emigration. 
Theſe may in general be ſaid to be the laws 
| to 
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to which ſuch colony will be ſubject upon Ofthe ſeveral 
their firſt taking poſſeſſion of their new country, ae. of the 


To them muſt afterwards be added, ſuch pr hv 

laws as they themſelves ſhall make for their colonies, 

own better government by virtue of powers of 

legiſlation delegated io them by the Crown by a 

charter or governour's commiſſion ; and ſuch 

laws, or ſtatutes, as ſhall be made, in poſitive 

and expreſs terms, concerning them, after their 

emigration, by the parliament of England, or 

Great-Britain, which is the ſupream legifla- 

ture of the whole empire. Theſe are generally 

allowed to be the three great component 

parts, or ingrediznts, which form the bodies 

of laws that are of force in the colonies. 

There is alſo a fourth ſort of laws that are OftheEnglifh 

conſidered as binding in the colonies, though — 

their foundation ſeems to be rather arbitrary — _ 
y uſage, 

and precarious. I mean ſuch flatutes of the 

parliament of England, or Great-Britain, as 

bave been paſſed after the planting of any colo- 

ny, and without any intention in the parlia- 

ment to affect it; but which, having been 

thought by the judges of the ſeveral courts of 

judicature in the colony to be uſeful alterations 

of the former laws, and likely to prove bene- 
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ficial to the colony, have been adopted by the ſaid 
judges in their deciſions of the law-ſuits brought 
before them, and acquieſced in by the parties 
affefled by them, and generally approved by the 
people of the colony at large, though without a 
formal adoption, or admiſſion, of them by the 
aſſembly of the colony. This ſource of colony- 
law is called uſage, and is mentioned by that 
name in an act of parliament of the reign 
of the late king George the Second. It muſt 
therefore be allowed for one origin of the 
laws that are now in being amongſt the co- 
loniſts of America ; though it is matter of 
juſt ſurprize, when we conſider the high 
ſpirit of liberty by which thoſe cdlonifts are 
generally animated, that they ſhould ever 
have permitted their judges to exerciſe ſo 
great a power, and erect themſelves. into 
occaſional legiſlators over them. But we 
may ſuppoſe the judges have exerciſed this 
power with great wiſdom and diſcretion, 
and have thereby induced the people to ſub- 
mit to it. However, this fourth ſource of 
colony-law is what we ſhall have no farther 

coccaſion to conſider in our preſent inquiry: 
and therefore I ſhall ſay no more about it. 
| It 
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It is the firſt ſort of colony-laws that we are 
principally to attend to, namely, thoſe which 
are ſuppoſed to have been carried out by the 
firſt planters of the colony from the mother- 
country. Now the Epiſcopalians of America 
are apt to contend that amongſt theſe original 
and pre-exiſting laws are to be comprehended 
thoſe which relate to eccleſiaſtical matters; 
to wit, 1ſt, The antient law of England for 
the payment of tythes to the clergy ; 2dly, 
The ſtatute of ſupremacy in the iſt year of 


queen Elizabeth's reign, whereby the ſpi- 


ritual juriſdiction of the Pope was aboliſhed 
throughout all the dominions of the crown 
of England, and the king, or queen, of 
England for the time being was declared 
to be the ſupreme head of the church; and 
the ſtatute of uniformity in the fame queen's 
reign, which ſettled the Liturgy and Articles 
of Faith of the Church of England; and, 
in general, all the acts of queen Elizabeth's 
reign which were paſſed for the ſuppreſſion 
of the Roman-Catholick religion in Eng- 
land, and the eſtabliſhment of the Proteſtant 
religion, according to the mode of the Epiſ- 
copal Church of England, in its ſtead; 
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A remark in 
anſwer to the 


ſaid argu- 
ment. 


to Papiſts, but ſome to diflenting Proteſtants, 
For, fay theſe Epiſcopalians of America, all 


England at the time of the emigration of the 
- firſt Engliſh ſettlers in America. This is the 
| beſt argument that has been produced by the 

Epiſcopalians of America to prove that the 


_ preſumed choice and inclination of the colo- 


1 $24 ] 


and zdly, All the penal laws which were 


paſſed in the ſame reign againſt thoſe who 
did not conform to the Church of England 
then eſtabliſhed; many of which related only 


theſe three claſſes of laws were in force in 


Church of England is eſtabliſhed there. 
The other arguments they uſe for this pur- 
poſe are of very inferiour weight. I will 
therefore defer the conſideration of them | 
till I have made the remarks that occur to 
me upon this firſt and principal argument, 


Now, in.anſwer to this argument, I muſt 
obſerve, that it-is ultimately founded on the 


niſts who have at different times emigrated 
from England and made ſettlements in Ame- 
rica, and' of the kings of England by whoſe 
permiſſion they have done ſo. It is pre- 
ſumed, in the iſt pw. that neither theſe 

_ coloniſts 
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coloniſts'themſelves, nor the kings of Eng- 
land, by whoſe permiſſion they 'emigrated, 
intended that they ſhould live in a ſtate of 
anarchy, without any 'laws at all, in their 
new plantations, even upon their firſt arrival 
there: and it is preſumed, in the 2d place, 
that the laws by which both the coloniſts 
themſelves and the Crown intended that 
they ſhould be governed upon their firſt 
arrival in their new ſettlements, were thoſe 
they had known and been uſed to in Eng- 
land before their emigration, that is, the 
laws of England that were in force at the 
time of their emigration, Theſe preſump- 
tions, or conjectures, are the ſole foundation 
of the argument. For it will hardly he con- 


tended that, if both the coloniſts and the 


king had originally agreed, before their emi- 
gration from England, that in their new 
ſettlements the payment of tythes to the 
clergy, and the uſe of the Liturgy and cere- 
monies of the Church of England, (though 
they made a part of the then ſubſiſting laws 
of England,) ſhould not take place, ſuch a 
previous agreement would have been void. 
For, if this were the caſe, the charters of 
Connecticut 
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Connecticut and Rhode Ifland, which were 
granted by king Charles the 2d in the year 
1662, two years after the reſtoration, for 
the ſatisfaction and accommodation of the 
coloniſts who had ſettled there, and who 
were chiefly diſſenters from the Church of 
England, and which expreſsly allow the ſaid 
coloniſts to forbear the uſe of the Liturgy 
and ceremonies of the Church of England, 
would, with reſpect to that indulgence, be 
void and ineffectual : which no body, I be- 
lieve, has ever yet pretended. It muſt there. 
fore be admitted that ſuch parts only of the 
laws of England were originally tranſplanted 
to America by the firſt coloniſts who ſettled 
there, as the ſaid coloniſts and the kings, by 
whoſe permiſſion they emigrated and ſettled 
in that country, intended ſhould be ſo tranſ- 
planted: and the whole remaining difficulty 
will be, to diſcoyer, what parts of the laws 
of England, that were in force at the times 
of the ſeveral emigrations of the coloniſts to 
America, were intended by the faid coloniſts 
and kings to be ſo tranſplanted, or, rather, 
what parts of them were intended by them 
to be excepted from the general tranſplanta- 

tion 


us : a. a r 


1 327 1 | 
nion of all the reſt ; that being the more 
natural way of ſtating this inquiry, becauſe 
we may reaſonably ſuppoſe that they intended 
that the general body of the laws of England, 
without an enumeration of them; ſhould take 
place in the new plantations, with an excep- 
tion of ſome few of them, which they either 
did not approve or did not think ſuitable to 
their new condition Tof cultivators of infant 


ſettlements. We muſt therefore inquire, 
whether there were any parts of the laws of 


England that were in force at the time of 
the firſt ſettlement of the colonies of America, 
which, we have reaſon to think, were not 
intended by the ſaid coloniſts, and by the 
kings of England, by whoſe permiſſion, and 
under whoſe authority, they emigrated and 
ſettled in America, to be tranſplanted to 
America and become binding upon the ſaid 
coloniſts in their new plantations in the ſame 


manner as they had been before their emi- 


gration from England. Now in anſwer to 
this queſtion I think it may be fairly ſaid, 
that there is great reaſon to ſuppoſe that the 
obligation to pay tythes to the clergy was one 
of thoſe parts of the laws of England which 
| neither 


There is rea- 
ſon to ſuppoſe 
that neither 
the firſt ſettlers 
in America, 

nor the kings 
of England 

under whoſe 
authority they 
ſerrled there, 


intended that the laws of England relating to the payment of tythes ſhou}d 


take place in the ſaid new ſettlements, 
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neither the coloniſts themſelves, who ſettled 
the firſt colonies in any part of America, nor 
the kings of England under whoſe authority 
they ſettled them, intended to be tranſplanted 
with them to America. For ſome of the 
firſt coloniſts, as, for inſtance, the Quakers, 
diſapproved of the cuſtom of paying tythes at 
all to any ſet of clergy ; and great number; 
of them were diſſenters from the Church of 
England, and conſequently muſt have been 
unwilling to pay tythes in their new planta- 
tions to a ſet of Church-of-England clergy- 
men, though they had been forced to do 
ſo in Old England ; and all of them, the 
Church-of-England men as well as the reſt, 


ſeem to have thought the payment of tythe; 


to the clergy too great a burthen for a new 
colony to bear at its firſt ſettlement. For 
none of the colonies, as I believe, have ever 
paid them immediately upon their firſt eſta- 
bliſhment, and by virtue of the antient law 
of England; nor indeed even at this day: 
though ſome of thoſe in which the bulk of 
the people are members of the Church of 
England, (as Virginia, Maryland and South 
Carolina,) have eſtabliſhed, by acts of their 

aſſemblies, 


( 529 ] 
aſſemblies, ſome other legal payments for the 


epiſcopal miniſters of their pariſhes. Tt — | 


rs therefore not to have been the inten- 
tion of the firſt ſettlers of the ſeveral colonies 
of America to tranſplant with them that part 
of the law of England which required them 
to 1 1 2 to the * 


Nor can it W be ſappoſed that the 
kings of England by whoſe permiſſion the 
firſt coloniſts of America emigrated from 
England, had an intention that thoſe colo- 
niſts ſhould pay tythes to the clergy in their 
new ſettlements as ſoon as they had made 
them; though perhaps they might wiſh that 
either that, or ſome other ſufficient, proviſion 
might be made for the maintenance of an 
epiſcopal miniſtry in the colonies, when the 
people ſhould be better able to afford it. 
But, I fay, they did not expect, or intend, 
that, immediately upon the arrival of the co- 


lonifts in their reſpective new plantations, the 


clergy ſhould be intitled to a tenth part of 
the yearly produce of their new lands, as 
the clergy. of England are to the like part of 
the produce of the lands of England. For, 
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if they had had ſuch an intention, they would 
have directed their governours of the faid 
provinces to inſert in all the grants of land 
vrhich they made to the new ſettlers in the 
king's name, (all the lands of America be- 
ing, as you know, holden by virtue of grants 
from the Crown; ) a clauſe that ſhould ex- 
preſsly reſerve to the clergy ſuch a portion 
of the future produce of the lands thereby 
granted ; and they would alſo at the ſame 
time have cauſed the ſaid new-granted lands 


to be divided into diſtricts, or pariſhes, and 


have appointed epiſcopal clergymen of the 
Church of England to be the miniſters of 


them. But none of theſe things were ever 


attempted to be done. And therefore we 
muſt ſuppoſe that the kings of England, by 
whoſe permiſſion the firſt coloniſts ſettled in 
America, had no intention that the law of 
England relating to the payment of tythes to 
the clergy ſhould be immediately tranſplanted 
to America together with the other laws of 
England then in being, which were more 


neceflary to the preſervation of peace and 
* order amongſt them. 


And 
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And conſequently, ſince neither the firſt — 

"STO the law of 

coloniſts themſelves, nor the kings of Eng- England for 
land, by whoſe permiſſion they emigrated e t) lbs was 
from England and made ſettlements in . — " 


America upon lands granted them by- the rica by the 
Crown, intended that the law of England > * 
concerning the payment of tythes to the not gra- 
clergy ſhould be immediately tranſplanted to England. 

America, we may juſtly conclude that it 
was not fo tranſplanted, or that it never was 
binding in America by virtue of the mere 
ſettlement of the Engliſh coloniſts in that 
country, and without ſome ſubſequent act of 


authority to introduce it there, 


And in this reſpe& the Engliſh coloniſts Nor was the. 


: law of France 
in America, and the kings of England by concerning 
whoſe permiſſion they ſettled in America, 1 1 
ſeem to have thought and acted in pretty 4 b) the firſt 


French ſet. 


much the ſame manner as the French colo- tlers there up- | 
on their emi- 


niſts who ſettled in Canada, and the kings gation from 
of France by whoſe permiſſion they ſettled 
there. For theſe latter perſons did not conſider 
the law of France, which directs the payment 
of tythes to the clergy, as having been tranſ- 
planted into Canada upon the firſt ſettling of 
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The tythe in 


Canada was 
eſtabliſhed by 
an edit of 
king Lewis 

the 1 qthin the 


year 1663, 


It was then 
fixed at the 


rate of the 


gd 123th part of 


the vegetable 
produce of 
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it by the French. coloniſts, notwithſtanding 


the great body of the laws of France that 
prevail at Paris and in the diſtrict belonging to 
it, and which are known by the name of 
the cuſtom of Paris, was expreſsly introduced 
into -Canada by the edifts of the kings of 
France and their grants of the lands con- 
tained in it. For the firſt coloniſts of Canada 
were not obliged by law (as you well know,) 
to pay any part of the produce of their plant- 
ations to the clergy for a long ſeries of years; 
and eyen now they do not pay the tenth part, 
(as the inhabitants of the diſtrict of Paris in 
Old France do,) but only the 26th buſhell of 
their corn; which they threſh out for their 
reſpective curates, and put up for them in 
their granaries. And this matter has been 


ſettled intirely by poſitive edits of king 


Lewis the 14th, without any reference to, 
or ſuppoſed operation of, the law that pre- 
vailed in the diſtrict of Paris in Old France 
upon the ſame ſubjet. For in the year 1663 
that celebrated king publiſhed an edict by 
which he ordained that his ſubjects in Canada 
ſhould pay the thirteenth (not the tenth) 
ſheaf of all the corn that grew upon their 

8 land, 
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land, and the like part of all their other vege- 
table produce, to the directors of the ſeminary 
of Quebeck, to be by them diſtributed in 
portions, or ſalaries, to the prieſts whom the 
bifhop ſhould ſend into the ſeveral pariſhes 
of the colony to diſcharge the duties of pa- 
riſh-prieſts there ; no conſtant; or peculiar, 
curates having at that time been eſtabliſhed 
in the ſaid pariſhes. And upon a cumplaint 
and remonſtrance made by the inhabitants, 
or ſettlers, of Canada to the ſuperiour council 
of the province, that the payment of a thir- 
teenth part of their produce to the clergy was 
too heavy a burthen for their infant and ill- 
cultivated ſettlements to bear, the ſaid pay- 
ment was, by the authority of the ſaid ſupe- 
riour council, reduced to one half of its 
former quantity, until the king's pleaſure 
ſhould be known upon the ſubject; but with 
an additional obligation on the land- holders 
by whom the ſaid payment was to be made, 
to threſh out the ſaid corn ſo that it ſhould be 
fit to put up in the granary. This reduction 
of the tythe from the 13th ſheaf of corn to 
the 26th buſhell by the ſuperiour council of 
Quebeck was made in the year 1667, and was 


immediately carried into execution. 
| Some 


=. 
15 
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In the year 
1667 it was 
reduced, by a 
provincial ore 
dinance, tothe 
26th buſhell of 
corn, threſhed 
out for the uſe 
of the prieſt. 


The ſaid re- 
duction of the 
tythe was af- 
terwards con- 
firmed by an 
edict of Lewis 
the 1 4th in the 


7 year 1679. 
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Some years after, as the colony grew more 
populous, it became neceſſary to eſtabliſh new 
pariſhes in it. And upon that occaſion the 
French king was requeſted to alter the regu- 
lations he had made by his edict of 1663 
concerning the payment of all the ſaid tythe 
to the directors of the ſeminary at Quebeck, 
and to order the tythes of each pariſh to be 
paid to the particular curate who did the duty 
of it, and likewiſe to eſtabliſh permanent cu- 
rates in the pariſhes inſtead of temporary miſ- 
fionaries who were removeable at the pleaſure 
of the biſhop. And Lewis the 1 4th accordingly 
ordered both theſe things to be ſettled in this 
manner; and at the ſame time confirmed the 
temporary regulation of the ſuperiour council 
of Quebeck concerning the aforeſaid reduction 
of the tythe from the 13th ſheaf of corn to the 
20th buſhell, but with this further proviſion, 


to wit, that, if the tythe ſhould be found in 


any pariſh to be inſufficient for the proper 


maintenance of the curate, the ſuperiour 


council of Quebeck ſhould order an addition 
to be made to it by the ſeignior and other 
inhabitants, or land-holders, of ſuch pariſh. 
The edit in which theſe things were ſo 

ſettled 


( 5335 J 
ſettled was publiſhed in the month of May, 
1679: and it continued in force during all 
the remaining time of the French govern- 
ment in Canada till the country was conquered 
by the Britiſh arms in 1760. | 


And, notwithſtanding the laſt-mentioned 
proviſion of the ſaid edict of 1679, concerning 
an addition to be made, where neceſſary, to 
the maintenance of the curate of the pariſh, 
by order of the ſuperiour council of the pro- 
vince, father Charlevoix informs us that no 
ſuch addition was ever ordered to be made, 
becauſe the king of France had granted a 
ſum of 7600 French livres a year out of his 
own revenues for the increaſe of ſmall bene- 
fices in Canada, which rendered ſuch addi- 
tions to the tythes unneceſſary. 


Father Charlevoix further informs us that 
the curates of pariſhes in Canada have, at 
ſeveral different times, endeavoured to get 


their tythes increaſed to the original rate at 


which they were ſettled by Lewis the 1 4th's 
edict of 1663, of one thirteenth. part of the 


fruits of the earth. But the ſuperiour council 


of Quebeck has always diſallowed their claim 
| to 


And it conti- 
nued till the 
conqueſt of 
the country 
by the Britiſh 
arms in 1760, 
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doit At laſt the curates appealed-from the 
-» ..»-» decifion of the ſaid ſuperiour council to the 
French king's council of ſtate; which, on 


the 12th of July, 1707, gave a final judge. 
ment againſt them, that intirely overturned 
their pretenſions, and took away all their 
hopes of ſucceeding in them at any other time, 


Beſides the 7600 French livres a year, 
which the French king granted out of his 
revenue for the augmentation of {mall livings 
in Canada, he granted another ſum of 2000 
livres a year for the benefit of ſuch curates of 
pariſhes as ſhould be rendered incapable of 
performing the duties of their office in their 
reſpective pariſhes by old age or infirmity, 
And theſe 2000 livres were to be divided 
into ſeven parts, of which ſix were to be of 
300 livres each, and the ſeventh of 200 livres. 


And afterwards the king of France granted 
another ſum of 13 5 livres per annum for the 
ſame purpoſe of maintaining old and infirm 
curates; and another of the ſame amount, 
for the building of new pariſh-churches. 
And all theſe ſums were at the diſpoſal of 


the biſhop of Quebeck. 
It 


= © 

It is plain therefore that neither the French 
coloniſts in Canada nor the kings of France, 
by whoſe permiſſion they ſettled there, un- 
derſtood- the law of tythes to have been 
tranſplanted from France into Canada, either 
by the mere act of emigration of the ſettlers 
from the former country to the latter, or by 
the edits of the kings of France which in- 
troduced the cuſtom of Paris into the latter 
country as the general baſis, or foundation, 
of its laws. Much leſs therefore ought it to 
be ſuppoſed that the firſt planters of the 
Engliſh colonies in America, (many of whom 
were diſſenters from the Church of England,) 
meant to carry with them that part of the 
laws of England which requires the occupiers 
of land to pay tythes to an Epiſcopal miniſtry. 


For nearly the ſame reaſons we may con- 
clude that it was not the intention of the firſt 
Engliſh ſettlers of America to carry over with 
them into their new ſettlements the ſtatute 
of Uniformity paſſed in the reign of queen 

Elizabeth for eſtabliſhing the Liturgy and 
Ceremonies and Articles of Faith of the 
Church of England, and, ſtill leſs, the penal 
Vol. II. Z 2 2 laws 


Concluſion, 
that the 
French law of 
tythes was not 
tranſplanted 
from France 
into Canada 
by the emi- 
gration of the 
firſt ſettlers of 
the latter 
country. 


The ſame 
concluſion 
concernin 

the Englith 
law of tythes. 


The ſame 


_ concluſion 


extended to 
the Engliſh 
ſtatutes tor 
eſtabliſhing 
the Church of 
England, and 
punithing dit» 
ſenters from 
it, 
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| laws which were paſſed in the ſame relgn 


againſt Proteſtant diſſenters from the ſame: 
ſince many of thoſe firſt ſettlers came them- 
ſelves under that denomination. As to the 
ſtatute of Supremacy indeed, which was paſſed 
in the 1ſt year of queen Elizabeth, that cer- 
tainly does extend to America, as well as to 
all the other dominions ,of the crown of 
England, becauſe there are expreſs words in 
it which carry it to that extent, it being 
thereby enacted that the Pope's authority and 
juriſdiction ſhall be for ever aboliſhed and 
excluded, not only in the dominions that 
were at that time in the poſleflion of the 
Crown of England, but in thoſe that there- 
after ſhould belong to it. But no ſuch ex- 
tending words are inſerted in the act of Uni- 
formity in queen Elizabeth's reign, nor in the 
penal acts above-mentioned of the ſame reign 
which relate to Proteſtant diſſenters. Thoſe 
acts therefore do not by their own immediate 
import and operation extend to the colonies 
of America: and, for the reaſon already 
mentioned, it is not probable that the firſt 
| ſettlers of thoſe colonies meant to carry them 
with them into their new ſettlements when 


they 
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they emigrated from England. We may 
therefore conclude that the Church of Eng- 
land was not eſtabliſhed 'in the American 
colonies by the mere emigration of the firſt 
ſettlers of them from England. And thus 
we are rid of the firſt and beſt argument of 
the Epiſcopalians in ſupport of the opinion 
te that the Church of England is at this day 
eſtabliſhed in thoſe colonies, or at leaft in the 
colony of New-York, independently of the 
acts of its aſſembly.” I now proceed to 


conſider the other arguments that have been 


alledged in ſupport of. that opinion, which, 
as I before obſerved, are very inferiour to the 
foregoing argument in weight and plauſibility. 


A ſecond reaſon that has been alledged in 
ſupport of the above-mentioned opinion of 
the Epiſcopalians of New-York, © that the 
Church of England is eſtabliſhed in that 
province independently of the acts of their 
aſſembly that have been paſſed in favour of 
it,” is drawn from an act of the Engliſh par- 
liament for ſecuring the Church of England 
as by law eſtabliſhed, which was recited and 
confirmed in the act which eſtabliſhed the 

222 2 treaty 


The ſesond 
argument that 
has been uſed 
by Epiſcopa- 
lian writers in 
ſupport of 
their doctrine, 
that the 
Church of 
England is 


eſtabliſhed in 


America. 
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| The occaſion 
of providing 


for theſecuri 

of the Chur 

of England in 
the treaty of 
union between 
the two king- 
doms of Eng- 
land and Scot- 
land in the 
year 1707. 
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treaty of union between England and Scotland 


in the year 1707. The occaſion of paſſing 
this act was as follows. The parliament of 


Scotland were apprehenſive that, when the 


union of the two kingdoms ſhould take place, 
and the two parliaments of England and 
Scotland ſhould be ſwallowed up in the par- 
liament of the united kingdom of Great. 
Britain, the Engliſh part of the ſaid parlia- 
ment, (which would greatly out-number the 
Scottiſh members, and would conſiſt of 


members of the Epiſcopal Church of Eng- 


land, ) might take ſome opportunity of getting 
an act of parliament paſſed for over-turning 
the Preſbyterian mode of church-government 
and publick ſervice that was then eſtabliſhed 


in Scotland, and introducing biſhops and the 


uſe of the Engliſh Liturgy in their -ſtead, 
This apprehenſion was by no means ill- 
founded; fince their country had twice been 
rendered a ſcene of confuſion and miſery by 
the like attempts in the reigns of king Charles 
the firſt and king Charles the ſecond ; the 
former of whom attempted, in the year 1637, 
to force upon them the uſe of a publick 
Liturgy (to which they were averſe,) and 

thereby 
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thereby gave occaſion, to thoſe tumults and 
inſurre&ions among them, which ultimately 
brought on the civil war in England, which 
ended in the death of the king and the change 
of the government of England ; and the 
latter, (after Epiſcopacy had been formally 
and ſolemnly aboliſhed by king Charles the 
firſt and the Scottiſh parliament in the year 
1641, in compliance with the general incli- 
nation of the people,) again introduced Epiſ- 
copacy amongſt them, and perſecuted the 
Preſbyterians that refuſed to ſubmit to that 
eſtabliſhment. The memory of theſe miſ- 
fortunes and oppreſſions made the parliament 
of Scotland afraid of the like attempts on 
ſome future occafion, after the two kingdoms 
ſhould be united, if particular care were not 
taken to guard dgainſt them: and therefore 
they paſſed an act of parliament, previous to 
the treaty of Union, to eſtabliſh the Preſby- 
teran mode of church-government within 
the kingdom of Scotland to all future times, 
and made the act fo paſſed an eſſential and 
fundamental article of the union between. the 
two kingdoms, that ſhould never be repealed, 
or altered, by any ſubſequent parliament of 

| the 


Te words of 
| che Engliſh 
28 of parlia- 
ment paſſed at 
| that time for 
= the ſecurity of 
== the Church of 
England. 
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the united kingdom of Great-Britain. The 
zealous friends to epiſcopal government in 


England took occaſion from this act of the 


Scottiſh parliament to procure a like precau- 


| tionary act to be paſſed by the Engliſh parlia- 


ment for the perpetual continuance of epiſ- 
copal government in England ; though, from 
the great majority of the Engliſh members in 
both houſes of parliament, there ſeemed to 


be little reaſon to apprehend that any attempt 
to the prejudice of the Church of England 


could be the conſequence of the ſaid union, 
Such an act was, however; paſſed by the 
Engliſh parliament, and made an article of 
the treaty of union between the two king- 
doms. It was intitled, An af? for ſecuring 
the Church of England as by law eftabliſhed.” 
And it enacts, That the act of the '13th 
te of queen Elizabeth, and the act of Uni- 
* formity paſſed in the 13th year of king 
© Charles the fecond, and all and fingular 
ce other acts of parliament then in force for 
e the eſtabliſhment and preſervation of the 
ce Church of England, ſhould remain in full 


force for ever; and that every ſucceeding 
F ſoyereign ſhould, at his coronation, take 


„ and 


c 
| 
f 
t 
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te and ſubſcribe an oath to maintain and pre- 
« ſerve inviolably the ſaid ſettlement of the 
« Church of England, as by law eſtabliſhed, 
« within the kingdoms of England and Ire- 
« land, the dominion of Wales, and town 
« of Berwick upon Tweed, and the terri- 
« tories thereunto belonging.” Now from 
theſe laſt words, and the territories there- 
unto belonging,” ſome perſons have inferred 
that the Engliſh parliament meant by that 
act to eſtabliſh the Church of England in all 
the out- lying, diſtant, dominions then belong- 
ing to the Crown of England, and conſe- 
quently in the Engliſh colonies in America, 
as well as in England, Ireland, and Wales, 
and the town of Berwick upon Tweed ; all 
the ſaid dominions being, they ſay, compre- 
hended under the ſaid expreſſion of the ter- 
ritories thereunto belonging. 


FRENCHMAN. 


This ſeems to be a ſtrange concluſion to 


draw from this proceeding of the Engliſh 


parliament ; as it ſeems highly probable that 


Argument of 
the Epiſcopa- 
lians derived 
from thoſe 


words. 


A remark on 
the ſaid ar- 
gument, 


the whole view of the parliament in making 


that precautionary act was to preſerve the 
| Church 
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Church of England from being overturned 
or altered in thoſe parts of the Engliſh do- 
minions in which it was then eftabliſhed, 
and not to eſtabliſh it in other parts of them, 


The attention of the Engliſh parliament muſt 3 
at that time have been intirely taken up with 1 
che great object then before them, the union a 
of the two kingdoms of England and Scot- A 
land, and with the means of preventing ſuch tt 
ill conſequences as might be thought likely a] 
by ſome members to follow from it. It ought b 
not therefore to be imagined that they meant F 

at the ſame time in an occaſional and colla- 8 
teral manner, and by thoſe three or four 4 
general words of the territories thereto be- 1 
longing, to make ſuch important innovations \ 
in the government of other parts of the 0 


Engliſh dominions as that of eſtabliſhing the 
Church of England, with its Liturgy, cere- 
monies, articles of faith, and payment of 
tythes, in them, when they had not been 
eſtabliſhed there before. And I wonder that 
any man can ever have entertained ſo abſurd 
and ridiculons a notion. 
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ENGLISH MAN. 

I think this concluſion as abſurd as you 
can do: and therefore I ſhould not have 
troubled you with the mention of it, if I had 
not ſeen it advanced by a writer of reſpectable 
abilities. But Dr. William Douglas, (from 
whoſe inſtructive ſummary of the ſtate of 
the Britiſh ſettlements in America 1 have 
already cited you ſome paſſages,) does in that 
book deliver it as his opinion that the Church 
of England is eſtabliſhed in the American 
colonies by the above-mentianed clauſe in 
the ſaid Engliſh act of parliament, which, 
after mentioning England and Ireland, and 
Wales, and the town of Berwick upon Tweed, 
contains the general words, © and the terri- 
tt tories thereunto belonging.” In a note 
marked / in his ſecond volume, page 121, 
he exprefles himſelf in theſe words. © Before 
e the union of the two kingdoms of Great- 
** Britain in the year 1707, the eccleftaſtical 
© conflitutton of the Engliſh American plant- 
t attons was (Roman-Catholicks excepted, 
te a general toleration of all Chriſtian pro- 
* feſrons without any preference. In the treaty 
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te for this union, it was naturally agreed by 
« the commiſſioners, and afterwards confirmed 
in perpetuity by acts of both parliament, 
ec That the Church of England was to be 
« deemed the eſtabli iſhed church, with the eſta- 
« bliſhed toleration, in all the formerly Eng- 
&« liſh colonies,” by this expreſſion, t and ter- 
« ritories thereto (to England) belonging.” — 
« In the ftrict act of Uniformity, in the 14th 
* of Charles the 2d, there is no addition of 
te the wordt, territories thereto belonging,” 


& though the iſlands of Jerſey and Guernſey 


t (which the reverend Mr. Hobart thinks are | 
* meant by thoſe words in the act paſſed at the 
 * Union) belonged to England at that time as 


&« ell as at the time of the Union.” Theſe 
are the words in which Dr. Douglas has 
expreſſed this odd opinion. But he ſeems 
not to have conſidered very carefully what he 
meant by it. For, notwithſtanding he here 
affirms that the Church of England was eſta- 
bliſhed in the American colonies by the ſaid 


Engliſh act of parliament of 1707, he no 


Where ſuppoſes that by virtue of the ſaid act 


the miniſters of the Church of England are 
become intitled to demand the payment of 
tythes 
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tythes from the people of their reſpective 
pariſhes, or that the acts of the aſſemblies of 
the provinces of Maſſachuſets Bay and Con- 
necticut by which a legal maintenance is 
provided for the Congregationalift, or Inde- 
f, miniſters, are rendered' null and void 
by the ſaid Engliſh act of parliament, and 
the payment of tythes to Epiſcopat miniſters 
ſubſtituted in their ſtead; which would be 
the neceſſary conſequences of the eſtabliſh- 
ment of the Church of England in thoſe 
provinces. He therefore ſeems not to have 
really entertained the opinion that he has 
advanced concerning the eſtabliſhment of 
the Church of England in America by the 
ſaid act of parliament, but to have deceived 
and puzzled himſelf (as many other perſons 
have done on the like occaſions) by not con- 
ſidering the meaning of the word efabl:/h- 
ment, or the extent of the propoſition he too 
haſtily advanced. I therefore conſider this writ- 
er as having been in truth of a contrary opinion 
to that which he has advanced in the fore- 
going paſſage of his book concerning the 
eſtabliſhment of the Church of England in 
America by the ſaid act of parliament. But, 
Aaaa 2 whether 
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whether he was or no, I muſt continue to 
think that opinion wholly deſtitute of foun- 
dation. As to that expreſſion in the ſaid act, 
of the territories thereunto belonging, it muſt 
be ſuppoſed to relate to the iſlands of Jerſey 
and Guernſey and the Iſle of Man, and the 
other little iſlands on the coaſt of England, 
and the other dependent dominions of the 


*_ * Crown of England in which the Church of 


England was already eſtabliſhed, (as the ſaid 

reverend Mr. Hobart underſtood it,) but not 
to the Engliſh colonies in America, in which 

the ſaid eſtabliſhment had not taken place. 


This Mr. Hobart has treated this ſubject 

with ſo much ability in a pamphlet he pub- 
liſhed about twenty years ago, intitled 4 

ſecond Addreſs to the Epiſcopal Separation in 
New-England, that I am perſuaded you will 

be glad to hear an extract from it. Amongſt 

' other arguments of weight he has the fol- 
Moc lowing paſſage. * The title of the alt is 
— of & exattly agreeable to what we have ſaid of 
Hobart, of © tbe deſign of it, and of' the temper of the 
upon thivfab. © Parliament that paſſed ir. It is my 
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ccc Au aft (not for enlarging, but) for ſecur- 


% ing. the Church of England, and that not 


« in the American 'plantations, but as it is © 


« mo more than to per peluate it within its 


cc ancient boundaries. 


i The \providen made in the act itſelf is 
ell adapted to this deſign; for it enatts, 
« That the act of the 13th of Elizabeth, and 
& n act of Uniformity, paſſed in the 13th 

year of Charles the ad, and all and ſingular 

_ ads of parliament then in force for 
« the. eftabliſhment and preſervation of the 
% Church. of England, foould remain in full 
« force for ever; and that every ſucceeding 
« ſovereign ſhould, at his coronation, take and 
« ſubſcribe an oath to maintain and preſerve 
* inviolably the ſaid ſettlement of the Church 
* of England, as by law eſtabliſhed; within 


« the kingdoms of England and Ireland, the 


« dominion of Wales, and town of Berwick 
e upon Tweed, and the territories  thereunto 
* belonging. This act dath not uſe ſuch ex- 
* preſſions, as would have been proper, and 


L . bad the deſign been to have 
made 
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* made a new eftabliſhment ; but only fach at 
* are proper to ratify and confirm an old one, 
« The ſettlement, which the king is fworn tb 


ce preſerve, 15 repreſented as exiſti ng previouſly 


©. #6 the paſſing this act, and not as made by it. 


« The words of the oath are, to maintain 
* and preſerve inviolably the ſaid ſettlement, 
Hit be aſked, What fettlement ? The anſtver 
de muſt be, a ſettlement heretofore made and 
. confirmed by certain ſtatutes, which,” for the 
<« greater certainty and "ſecurity, are enume- 
« vated in this act, and declared to be unalter- 


v able. This is the ſettlement the king is ſurn 


4 20 preſerve, and this ſettlement has no rela- 
tion to u in America. For the act, which 


 *. originally made” it, did not reach hither ; 
ee and ibi aft; which perpetuates them, dee 


ec e a en 70 a 


And in abner — he n These 
« cguntries [the American plantations] are 
ce uſually, in law, as well as in other, writings, 
« ſtyled colonies or plantations, and not terri- 
&« tories. The iſlande of Guernſey and Ferſey 
« were” properly territories belonging to the 


«< RO of 1 before the Union took 


* lace; 
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« place: and they Hand in the ſame relation 


ce to the kingdom of  Great-Britain fince; : 
« The Church of England was efabliſted in 
cc theſe iNlands 3 and the legi/lature intended to 
« perpetuate it in them, as well as in England 
« itſelf ; ſo that, as theſe iſlands were not par- 
« ticularly named in the act, there was occa- 
« fon to uſe the word, Territories, even upon 
« the ſuppoſition that they did not deſign to 
« make the eſtabliſhment more extenſroe than it 


« as before this law paſſed.” Theſe paſſages 
of Mr. Hobart ſeem to me to be unanſwerable. 


This Mr. Hobart was a Congregationaliſt 
miniſter of one of the churches at Fairfield 
in Connecticut; which made him appre- 
henfive that his opinion and arguments might 
be attributed by the advocates for the con- 
trary opinion to party-ſpirit. He therefore 
endeayoured to remove this prejudice by 
ſhewing that his opinion on this ſubje& was 
agreeable to that of ſome eminent biſhops of 
the Church of England, who were known 
to be zealous ſupporters of their own eſta- 
blihment. He cites on this occaſion the 
opinions of two ſuch biſhops, Dr. Biſſe, 
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biſhop of Hereford, and the very learned 
Dr. Gibſon, biſhop of London, who pub. 
liſhed the well-known compilation of the 
ecclefiaſtical laws of England, called the 
Codex Juris Ecclefiaſtici Anglicani. The 
_ ge in which Mr. Hobart mentions theſe 
ion opinions is as follows. Dr. Biſſe, biſhop of 
08 Hereford, a member of the Society ¶ for pro- 
« pagating the goſpel] preached the annual 
cc ſermon' Feb. 21, 1717, ten years after the 
« aft of Union took place; and he ſays, it 
te would have well become the wiſdom where- 
« with that great work (the reformation, or 
« eftabliſhment of the Church of England) 
« was conducted in this kingdom, that this 
« foreign enterprize (the ſettlement of plant- 
« ations in America) alſo ſhould have been 
* carried on by the government in the like 
e regular way. But he owns the government 
© af home did not interpoſe in the caſe, or 
% eftabliſh any form of religion for us. In 
« truth (ſays his Lordſhip) the whole was left 
* to the wiſdom of the firſt proprietors, and to 
ce the conduct of every private man. He cb- 
„ ſerves, that of late years the civil inter} 
«* hath been regarded, and the dependance of 
« the 


_ I 1 oy — 4 an m * A Py a 3 a. 


( as Þ 
« the colonies, on the imperial Crown of the 


« realm, ſecured: but then, with regard to 


« the religion of the plantations, bis Lordſhip 
« acknowledges, that the government itſelf here 
« of home, ( ſovereign as it is, and inveſted, 
« Joubtleſs, wuith ſufficient authority there, ) hath 
« not thought fit to interpoſe in this matter, 
« otherwiſe than in this charitable way: it 


« hath enabled us io aſe the benevolence of all 


« good Chriſtians towards the ſupport of miſ- 
«* fonaries to be ſent among them. Thus biſhop 
« Bifſe thought as I ds, and that neither the 
* aft of Union, nor any other law prior there- 
« to, did extend the eftabliſhment to the plant- 


cc ations; and, 57 the ſocrety had nat been of 


« the ſame opinion, they would hardly bave 


« printed and diſperſed his ſermon. Neither |, 


* did the civil rulers of the nation, (who may 
ce juſtly be ſuppoſed acquainted with its laws, } 
« think that the act of Union, or any other 
e law, eſtabliſhed the Church of England in 
« America. This is plain from the letter of 


« the Lords Juſtices 0 Gaverncur Dummer, pull 


in the year 1725, almoſt twenty years after 
* the Union, wherein they ſay, **© there is ns 
Vor, II. B bb b « regular 


England in 
the year 1225 
to the ſame 


parpale. 
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The opinion 
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te regular ehabliſhment of any national or pro- 
vincial church in theſe plantations,” 


« If it be urged, that. the King's con- 
* miſſion tothe late biſhop of London proves 
e an eccleſiaſtical eflabliſhment here, it i; 
& ſufficient to anſwer, that his Lordſhip was 
«. remarkable for ſill in the laws, ſo far as 
e they relate to ecclefiaſlical affairs, as ap- 
e pears from his Codex; and be was of the 


« contrary opinion: for in his letter to Dr. 


* Colman, of May 14, 1735, be writes thus: 
« My opinion has always been, that the re- 
te ligicus fate of New-England is founded 
© in an equal liberty to all Proteſtants ; none 
« of which can claim the name of a national 
* eftabliſhnent, or any kind of ſuperiority 
ce over the reſt.” This opinion the biſhip 
« gave not only ſince the act of Union, but 
& even ſeven years after he had received hi; 
* commiſſion; and ſurely it muſt be admitted, 
e that as he had time enough to conſider it, 
« ſo he, of all others, beſt underſtood it.” 


La) 


After theſe authorities I think we may 
ſafely conclude that the notion advanced by 
Dr. Douglas that the Church of England 

Was 
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was eftabliſhed in America by the act of 
Union of the two kingdoms of England and 
Scotland” is a mere fantaſtick opinion, that 
has no manner of foundation in fact or reaſon. 


FRENCHMAN. 


I think ſo likewiſe, and without the leaſt 
heſitation ; and am almoſt ſorry you have 
taken ſo much pains to refute ſo ill grounded 
an opinion. But, pray, do the advocates 
for Epiſcopacy in America bring any other 
arguments, beſides theſe two which we have 


conſidered, in ſupport of their aſſertion, that 
the Church of England is eftabliſhed in the 


American colonies, and particularly in the 


province of New-York, independently of the 
acts of their reſpective aſſemblies? 


ENGLISHMAN. 


They have upon ſome occaſions brought 
two other arguments in ſupport of this opi- 
nion: but theſe arguments are ſo very weak 
and trifling that, I believe, they do not in 
general much inſiſt upon them. The firſt 
of them is grounded on the king's private 

B b bb 2 inſtruc- 
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inſtructions to his governours of the American 
provinces relating to religion. The king, 
ſay they, is, according to the law of Eng- 


land, the ſupreme head of the church: and 


therefore he has a power to make laws relat- 
ing to religion by his own ſingle authority. 
And he has exerciſed this authority with 
reſpect to his American colonies by his in- 
ſtructions to his governours upon this ſubject: 


one of which directs the governours to pre- 


vent any miniſters from preaching in their 
reſpective provinces without their licences; 


and another commands them to take eſpecial 


care that divine ſervice be performed through- 
out their governments according to the rites 
of the Church of England; and a third 
commands them to give all countenance and 
encouragement to the exerciſe of the lord 


| biſhop of London's ſpiritual authority; and a 
fourth commands them not to prefer any 


miniſters to any eccleſiaſtical benefices with- 
in their governments without certificates 


from the lord biſhop of London of their 


being conformable to the doctrine and diſci- 
pline of the Church of England and of good 


life and converſation, By theſe inſtructions 


therefore, 


( aw 1 
therefore, ſay they, the Church of England 
is eſtabliſhed in the American colonies, to 
the excluſion of all other modes of religion, 
by the king's authority as ſupreme head of 


the Church of England. This, if I under- 


ſtand it right, is the firſt of the ſaid two 


latter arguments brought by the Epiſcopa- 


lians of New-York in ſupport of their fa- 
vourite doctrine. But it is full of defects, 
as, I believe, I ſhall ſoon convince you. 


For, in the firſt place, though it be true 
that the king is, by the laws of England, 
the ſupreme head of the church, and the 
ſtatute that makes him ſo, (namely, the ſta- 
tute of the firſt year of queen Elizabeth for 
aboliſhing the authority of the Pope and all 
foreign juriſdiction in matters eccleſiaſtical 
and ſpiritual,) extends by expreſs words to 
all the future dominions of the Crown of 
England, and conſequently to the American 
colonies, as well as to the dominions at that 
time in its poſſeſſion, yet the king is not im- 
powered, by virtue of this ſupremacy in mat- 
ters ſpiritual, to make laws concerning reli- 
gion by his own fingle authority: but he 

muſt 
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muſt act in this buſineſs in conjunction with 
his parliament, if the laws he means to enaQ 
are to bind his lay- ſubjects; and in conjunc- 
tion with the convocation, (or aſſembly of 
the biſhops and repreſentatives of the clergy 
of England,) at leaſt, (if not with the par- 
liament alſo) if they are to bind the clergy 
only. This I take to be clear law. There- 
fore the king cannot by his ſingle authority 
make laws concerning religion in his Ame. 
rican colonies, any more than he can make 
laws there concerning any other ſubject. 


But, in the ſeeond place, if the king could 
make laws' in America concerning religion, 


he could only make them by his publick 


letters patent under the great ſeal of England, 


or Great-Britain, and not by his private and 


unpubliſhed inſtructions under his ſignet and 
ſign- manual, as we have already agreed in a 
former part of this converſation. Therefore, 
if the king had had the ſaid legiſlative power 
upon the ſubject of religion, and had given 
his governours the moſt expreſs and preciſe 
orders by inſtructions under his ſignet and 


ſign- manual to eſtabliſh the Church of Eng- 
land 
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land in their reſpective provinces, to the utter 
excluſion of every other mode of the Pro- 
teſtant religion, ſuch an attempt to. eſtabliſh 
the ſaid church would have been wholly 
illegal and void. | 


But, laſtly, the king's inſtructions to his 
American governours do not purport to eſta- 
bliſh the Church of England in thoſe pro- 
vinces to the exclufion of the other modes of 
the Proteſtant religion, though they ſeem 
intended to give it a ſuperiour degree of 
countenance and encouragement. At leaſt 
we may affirm this of the inſtructions to the 
governour of Georgia, which I have above 
recited to you. For, as to thole of the go- 
vernour of New-York, I have not ſeen them, 
and conſequently cannot ſpeak to them. But 
I believe they are nearly, if not exactly, the 
ſame with thoſe of the governour of Georgia. 
Now, if we examine theſe latter inſtrue- 
tions, we ſhall find that there is no ſuch in- 
ſtruction as that which is firſt mentioned in 
the foregoing argument of the Epiſcopalians, 
to wit, an inſtruction directing the governour 
to prevent any miniſter from preaching in the 

province 
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ment. 


Of the true. 
intent and 
meaning of 
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province without his licence; which is the 
ſtrongeſt of the three ſuppoſed inſtructions, 
upon which that argument is founded, in 
favour of ſuch excluſive eſtabliſhment. But 
the inſtruction which comes neareſt to doing 
this, and ſeems to have been perverted and 
miſrepreſented for the purpoſe of drawing 
from it the favourite doctrine of the excluſive 


eſtabliſhment of the Church of England in 


America, is the 8oth inſtruction ; which | 


The king's 
Soth inſtruc- 
tion to his 


governours. 


have before recited to you, and which is in 
theſe words. You are to inquire whether 
there be any miniſter within your government 
who preaches and adminiſters the ſacraments in 
any orthodox church, or chapel, without being 
in due orders; and to give an account theraf 
to the ſaid lord biſhop of London.” This in- 
ſtruction, you ſee, relates only to orthodox 
churches and chapels, that is, to churches 
and chapels that belong to perſons of the 
religion of the Church of England. In theſe 
no miniſters are, by this inſtruction, to be 
permitted to officiate, by preaching or admi- 
niſtering the ſacraments, without having 
received epiſcopal ordination. This is only 


areaſonable precaution to preſerve thoſe con- 


gregations 
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gregations in the province which are already 
of the Epiſcopal perſuaſion, or Church of 
England, from having any miniſters put upon 
them that are not ordained and qualified to 
officiate amongſt them in the manner which 
they, the members of ſuch orthodox, or 
epiſcopal, churches, think neceſſary. But it 
does not forbid the preaching of Preſbyterian, 
or other proteſtant, miniſters, not epiſcopally 
ordained, to Preſbyterian, or other proteſt- 
ant, congregations; which is, indeed, ex- 
preſsly permitted by another of the king's 
inſtructions, to wit, the 75th, which is in 
theſe words, N are to permit à liberty 
« of conſcience to all perſons, except papiſts; 
* fo they be contented with a quiet and peace- 
« able enjoyment of the ſame, nat giving ef- 
« fence or ſcandal to the government.” By 
this expreſſion of 1:berty of conſcience, I pre- 
fume, we muſt underſtand a liberty to Pro- 
teſtants, who diſſent from the Church of 
England, to meet together in proper places 
for the purpoſe of worſhipping the Supreme 
Being in the manner they | moſt approve. 
For, if it only means a liberty of thinking as 
they pleaſe, upon religious ſubjects, without 

Vor, II. Cccc meeting 
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inteting together for the purpoſe of divine 
worſhip, it is a liberty which they cannot be 
deprived of under any government, howevet 
ſevere and arbitrary, but which they might 
enjoy in Spain or Portugal as well as Georgia, 
notwithſtanding the Inquiſition, and which 
cannot but be allowed even to the papiſts of 
the province, who yet are excepted in the 
ſaid inſtruction from the number of thoſe to 
whom the ſaid liberty of conſcience is to be 
granted. It appears therefore by this 7 5th 
inſtruction that the liberty of meeting toge- 
ther for the purpoſe of divine worſhip is 
intended to be granted to all Proteſtants in 
the province as well as to thoſe of the Church 
of England; and conſequently the Church 
of England is not intended to be eſtabliſhed 
by theſe inſtructions in the ſaid province to 
the excluſion of all the other proteſtant modes 


of worſhip, as has been ſometimes contended 
by the Epiſcopalians of New-Vork. 


It does indeed ſeem to have been the in- 
tention of the king in the other inſtructions 
alluded to in the aforeſaid argument of the 


Epiſcopalians, to procure the Church of 
England 


. 0 
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England to be eſtabliſhed throughout the 
whole province, ſo as to have divine ſervice 
performed according to the liturgy and cere- 
monies of that church in all the pariſhes of 
it, though the Proteſtant diſſenters from it 
were to be permitted at the ſame time, by 
virtue of the 75th article, to aſſemble in other 
meeting-houſes ta worſhip God in their own 
manner: I ſay, it ſeems to have been the 
intention of the kings of England 70 procure 
the Church of England 70 be fo eſtabliſhed, 
but not immediately to eſtabliſh it in that 
manner by their own ſingle authority exerted 
by the faid inſtructions. This diſtinction 
may, perhaps, appear too refined : but I think 
there is good reaſon for adopting it. For, if 
the king had meant to eſtabliſh the Church 
of England in the province himſelf by his 
own immediate authority, he would probably 
have done it by his proclamation, or letters 


patent under the great ſeal, as he impoſed 


the duty of four and a half per cent. upon 
goods exported from the iſland of Granada: 
or, if he had been perſuaded by his miniſters 
to think an inſtruction under his ſignet and 
Ggn-manyal ſufficient for this purpoſe, he 

GEE 2: would 
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would at leaſt have ordered ſuch inſtruction 
to be made publick, to the end that his ſub- 
jects in the ſaid province might have known 
his royal pleaſure and have paid obedience 
to it. But he has done neither of theſe 
things: and conſequently we muſt ſuppoſe 
that he did not intend immediately to eſta- 
bliſh the Church of England throughout the 
province by his own authority exerted by the 
ſaid inſtructions, but only to command his 
governour to uſe the powers delegated to him 
by his commiſſion under the great ſeal, to- 
gether with the influence his high ſtation 
would give him in the province, to bring 
about ſuch an eſtabliſhment, that is, to en- 
deavour to procure the Church of England 
to be ſo eſtabliſhed in the province by acts of 
the provincial legiſlature, For, as I cannot 
imagine, for the reaſons juſt now mentioned, 
that the king meant by the ſaid jinſtructions 
inſtantaneouſly to eſtabliſh the Church of 
England in the province by his own imme- 
diate authority, ſo neither can I ſuppoſe that | 
he meant to command his governour to make 
ſuch eſtabliſhment by his (the governour's) 
own ſingle authority, or without the concur- 

rence 


— 


1 
rence of the aſſembly of the province. For, 
if he had meant to give him ſuch a com- 
mand, he would ſurely have given him a 
proper power to do ſo by a clauſe in his com- 
miſſion of governour delegating to him his 
ſpiritual, or eccleſiaſtical, authority as ſupream 
head of the church, and impowering him, 
by virtue of it, to make laws relating to re- 
ligion ; as, for inſtance, for the building and 
repairing churches ; aſſigning glebe, or pay- 
ing tythes, or both, for the maintenance of 
pariſh-prieſts ; enjoining the uſe of the Li- 
turgy and ceremonies of the Church of Eng- 
land in all the pariſh-churches of the pro- 
vince; and the like : after which delegation 
of ſo high a legiſlative power to the govern- 
our, it would have been rational and confiſt- 
ent in the king to command him to make 
uſe of the ſaid power for the purpoſes ſpe- 
cified in the ſaid inſtructions. But, as no ſuch 
power is delegated to the governour by his 
commiſſion ;—and no mention is made in it 
of the king's being himſelf poſſeſſed of ſuch 
a power of making laws concerning religion 
by his own fingle authority, as being ſupream 


head of the church; but the only legiſlative 
authority 


but only to 
endeavour to 
ocure it to 
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authority therein pretended to be delegated 


to the governour is an authority to make laws, 


ſtatutes, and ordinances for the peace, wel- 


fare, and good government of the province, 
by and with the advice and conſent of the 
council and aſſembly of the province 
it ſeems reaſonable to conclude that the king 
could not mean, by his inſtructions aforeſaid 
in fayour of the Church of England, to com- 
mand his governour to do the acts of legiſla- 
tion therein mentioned by his own ſingle 
authority, but only to endeavour to procure 
them to be done by acts of the legiſlature of 
the province. 


And that this is the true meaning and de- 
ſign of the ſaid inſtructions in favour of the 


eſtabliſhment of the Church of England in 


the province, will appear alſo from conſider- 
ing the 83d inſtruction concerning the de- 
grees of conſanguinity and affinity within 
which marriages are to be unlawful ; which 
is in theſe words. And you are to take 
e eſpecial care that a table of the marriages 
&« eſtabliſhed [one would think it ought ra- 


© ther to have been, prohibited] by the canons 
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* of the Church of England be hung up in 
every orthodox church, and duly obſerved. 
« And you are to endeavour to get a law paſſed 
ein the aſſembly of that colony (if not already 
« done, for the ftrict obſervation of the ſaid 


fable. Here we ſee that the king, intend- - 


ing that the laws that are in force in England 
concerning the degrees of conſanguinity. and 
affinity within which marriages ſhould -be 
unlawful, ſhould take place in his colony of 
Georgia, directs his governour to endeavour 
to procure a law to be paſſed in the aſſembly 
of the province for that purpoſe. We muſt 
therefore ſuppoſe that he meant to command 
him to proceed in the ſame regular and legal 
manner for the eſtabliſhment of the other 
branches of the religion of the Church of 
England mentioned in the ſaid other in- 
ſtructions. 


But, if, notwithſtanding all that has been 
ſaid, the faid other inſtructions concerning 
the eſtabliſhment of the Church of England 
in the ſaid province were really meant as an 
immediate act of a legiſlative authority in the 
Crown for eſtabliſhing the Church of Eng- 

land 


If the afore- 
ſaid conſtruc- 
tion of the 
king's ſaid in- 
ſtruetions to i 
hisgovernours {ji 
15 not the true 
one, the ſaid 
inſtructions 
are illegal 
and void. 


[ 568 J 


land in the faid province, (as is ſuppoſed in 
the aforeſaid argument of the Epiſcopalians 


of New-York,) I muſt recur to what I have 


already obſerved concerning them, to wit, 


that they muſt be abſolutely illegal and void 
for two reaſons; to wit, in the 1ſt place, 
becauſe the king of Great-Britain has.no ſuch 
power of making laws concerning religion 
by his own ſingle authority, as being the 
ſupreme head of the church; and. in the 
ſecond place, becauſe, if he had ſuch a legiſ- 
lative authority, he could not legally exerciſe 
it by inſtructions under his ſignet and fign- 
manual, nor by any other inſtrument but his 
letters patent under the great ſeal of Great- 


Britain. 


The inſtructions in favour of the Church 
of England, alluded to in the aforeſaid argu- 
ment of the Epiſcopalians of New-York, are 
the 8oth, (which I have lately recited to you) 
and the 76th, 81ſt, and 78th ; to which we 
might add the 77th, 7gth, and 82d, which 
I recited to you ſome time ago, when we en- 


tered upon the ſubject of eſtabliſhing biſhops 


in America. 


This 
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This is all that occurs to me at preſent 
concerning this third argument of the Epiſ- 
copalians of New-York in favour of their 
aſſertion * that the Church of England is 
eſtabliſhed in America, or, at leaſt, in the 
province of New-York, independently of the 
acts of the ſeveral provincial legiſlatures,” 


The fourth and laſt argument that has been A fourth ar- 
adduced by the ſaid Epiſcopalians for the ſame Epſon 
purpoſe, is, if poſſible, {till weaker than the _—— 
third. For it is nothing more than an arbi- foreſaid poli 

. b A tion, 
trary ſuppoſition that the ſtatute of Uniformity | 
paſſed in the 14th year of the reiga of king 
Charles the 2d, for eſtabliſhing and confirm- 
ing the Church of England in England, 
and the ſeveral penal {ſtatutes paſſed in the 
ſame reign againſt Proteſtant diſſenters from 
the ſaid church, are of force in the American 
colonies as well as in England, though they 
were paſſed after the ſettlement of moſt of 
the faid colonies, and yet make no mention 
of them. This is directly contrary to the 5 remark on 

the ſaid ar- 
rule that 1s univerſally adopted with reſpect gument. 
to the operation of all other ſtatutes of Eng- 
land, or Great-Britain, that have been paſſed 
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ſince the ſettlement of the faid colonies ; 


which is, * that they are not to be ſuppoſed 


to extend to the ſaid colonies unleſs they ex- 


3 


preſsly mention them.” And even in aſſert- 
ing this ſtrange doctrine, by which they ex- 
tend to the American colonies the ſtatutes 
made.in England fince the ſettlement of them, 
the ſaid Epiſcopalians are inconſiſtent with 
themſelves. For they will not allow the 
Engliſh act of toleration which was paſled 
after the ſaid penal ſtatutes, to wit, in the 
1ſt year of king William's reign, and which 
exempts ſuch Proteſtant diſſenters as com- 
ply with the conditions of it, from the 
penalties of the ſaid penal ſtatutes, to be in 
force in the ſaid colonies, notwithſtanding 
they underſtand the ſaid penal ſtatutes them- 
ſelves to extend to them. Such is the abſurd 
and wrong-headed zeal and rage of ſome of 
the Epiſcopalian party at New-York againſt 
the Preſbyterians ;——or, rather, ſuch has 
been the zeal and rage of ſome of them 
upon ſome former occaſions. For, as I ob- 


ſerved to you before, I believe the greater 


part of the Epiſcopalian writers at this day 
do not inſiſt either upon this laſt argument, 
or upon the preceding, or third, argument, 

which 
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which is grounded on the king's ſuppoſed 
legiſlative power in religious matters as ſu- 
pream head of the church, and on his in- 
ſtructions to his governours of the American 
colonies in favour of the Church of England. 
But they were both inſiſted upon in the pro- 
vince of New-York in the reign of queen 
Anne under the government of the Lord 
Cornbury, in a wanton and cruel proſecution 
which that nobleman directed to be carried 
on againlt a very worthy Preſbyterian miniſter 
of the Goſpel, whoſe name was Francis 
MacKemie. This proſecution was a very 
remarkable event, and a fingular inſtance of 
the furious zeal aad haughty ſpirit by which 
the Epiſcopalians of New-York (though but 
a ſmall number of men in compariſon to the 
other inhabitants,) have, at particular times, 
been actuated in their behaviour towards the 
Preſbyterians, and in conſequence of which 
the latter have been induced to entertain 
ſuch jealous apprehenſions of the increaſe of 
the power of the former, and of every mea- 
ſure that has a tendency to bring about ſuch 
an increaſe of it, and molt eſpecially of the 
eſtabliſhment of a biſhop in the province, as 
Dddd 2 being 
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being the meaſure which, of all others, 
would be moſt likely to produce ſo miſ- 
chievous an effect. Mr. Smith's account of 
this proſecution is, in ſubſtance, as follows. 


This proſecution was carried on 1n the year 
1707. The inhabitants of the city of New- 
York conſiſted at that time of Dutch Cal- 
viniſts, upon the plan of the Church of 
Holland ; French refugees, upon the Geneva 
model; a few Engliſh Epiſcopalians; and a 
full ſmaller number of Engliſh and Iriſh 
Preſbyterians, who, having neither a miniſter 


nor a church, uſed to afſemble themſelves 


every Sunday at a private houſe for the wor- 
ſhip of God. Such were their circumſtances 
when Francis Mac Kemie and John Hampton, 
two Preſbyterian miniſters, arrived at New- 
York in January, 1707. As ſoon as Lord 
Cornbury (who hated the whole perſuaſion) 
heard that the Dutch had conſented to Mac- 
Kemie's preaching in their church, he ſent 
to forbid it: in conſequence of which pro- 
hibition the publick worſhip of the Preſby- 


terians at New-York, on the following Sun- 


day, was performed, with open doors, at 4 
private 


Co E 
private houſe. Mr. Hampton preached on 
the ſame day at the Preſbyterian church in 
the village of New-Town, at the diſtance of 
a few miles from New-York. This was 
conſidered by Lord Cornbury as a great of- 
fence and a fit ſubject for a proſecution : and 
he thereupon iſſued a warrant to the ſheriff 
of the county (whoſe name was Cardwell) 
to apprehend them and bring them before 
him, to anſwer for their miſconduct in hav- 
ing preached without his lordſhip's licence. 
They were accordingly apprehended by the 
ſaid ſheriff at the ſaid village of New-Town 
two or three days after this pretended of- 
fence, and were led, as it were in triumph, 
by a round-about way of ſeveral miles, 
through a place called Jamaica in Long 
Iſland, to New-York. They there appeared 
before Lord Cornbury, who behaved to them 
with much roughneſs and ill- manners. They 
were not, however, daunted by this treat- 
ment, but defended themſelves with a decent 
firmneſs. They grounded their defence 
upon the Engliſh act of toleration paſſed in 
the firſt year of king William's reign, which 
they ſuppoſed to extend to the American 

| | colonies, 
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colonies, as well as the penal ſtatutes of 
Charles the ſecond's reign, againſt which it 
afforded a protection: and they offered to 
produce teſtimonials of their having complied 
with the conditions of the ſaid act of tolera- 
tion in the provinces of Virginia and Mary- 
land, and promiſed to certify the houſe in 
which Mr. Mac Kemie had preached, to the 
next quarter ſeſſions of the juſtices of peace 
at New-Vork, as the houſe in which they 
intended to officiate to the Preſbyterians of 
New-York as a mecting-houſe for the pur- 
poſe of divine worſhip, agreeably to the di- 
rections of the ſaid act of toleration. This 


defence was built on what I have already 


obſerved to be an erroneous ſuppoſition, 
namely, a ſuppoſition that the penal laws of 
king Charles the 2d's reign extended to the 
American colonies, But, if that ſuppoſition 
had been true, the defence of theſe miniſters 
would have been a good one; becauſe, if 
thoſe penal ſtatutes are to be conſtrued to 
extend to the American colonies, notwith- 
ſtanding they make no mention of them, the 
act of toleration ought likewiſe to be con- 


ſtrued to extend to them, by which the ope- 
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ration of thoſe penal ſtatutes is taken off with 
reſpe& to ſuch Preſbyterians as comply with 
the conditions required by it. And it ſeems 
probable that theſe miniſters made uſe of 
this defence, not ſo much from a conviction 
in their own minds that either thoſe penal 
ſtatutes or the act of toleration did really ex- 
tend to the American colonies, as from an 
inability to conceive, or conjecture, upon 
what other ground than ſuch an extenſion of 
the ſaid penal ſtatutes to America, any body 
could imagine that preaching the Goſpel to a 
Preſbyterian congregation could be a crime. 
Lord Cornbury, however, did not allow of 
this defence; but denied, on this occaſion, 
that either the ſaid penal ſtatutes or the faid 
act of toleration extended to America, But, 
as this opinion concerning the operation of 
thoſe ſtatutes ſeemed to take away the crime 
as well as the defence againſt it, and his 
lordſhip was not diſpoſed to let his priſoners 
go unpuniſhed, he had recourſe to the third 
argument above-mentioned, and ſaid it was 
an offence againſt the laws of the province, 
becauſe it was contrary to his inſtructions 
under the queen's ſignet and ſign-manual 

that 


Ld. Cornbury 


over · rules 

their defence, 
and, in order 
to make them 


appear crimi- 


nal, has re- 
courſe to the 
third argu- 
ment above- 
mentioned. 


He thereupon 
iſſues a ſecond 
warrant to 
commit them 
to priſon. 


This warrant 
was illegal, 
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that miniſters ſhould preach without his li- 
cence. And upon this ground he iſſued an- 
other warrant to the ſheriff of New-York to 
commit the two miniſters to priſon till fur- 
ther orders. This warrant was illegal, . be- 
cauſe (if I underſtand Mr. Smith right,) it 
commanded the two miniſters to be kept in 
priſon till further orders, which was referring 
the time of their enlargement to the govern- 


our's arbitrary pleaſure, ſince he might never 


chuſe to give thoſe further orders to releaſe 
them. It ſhould have commanded them to 
be kept in priſon until they ſhould have been 
delivered from thence by due courſe of law, as, 
for example, upon a trial and acquittal, or a 

trial and conviction with a judgement to be 
impriſoned for a certain time, and the expi- 
ration of that time, or the like, It is ſome- 
what ſurprizing that he ſhould have made 
this miſtake, as he was aſſiſted on this occa- 


ſion by Mr. Bickley, the king s attorney- gene- 


ral in that province. But Mr. Smith informs 
us that this gentleman, (though he had ob- 
tained an important office in the law,) was 
rather remarkable for a voluble tongue than 
a penetrating head or much learning. Under 


this 


tri 


pe 


ET Af 


this illegal warrant of commitment the two 
miniſters continued 1n priſon for the ſpace of 
fix weeks and four days, by reaſon of the 
abſence of Mr. Mompeſlon, the chief juſtice 
of the province, who was all that time in 
New- Jerſey. But, upon his return to New- 
York, they applied to him for writs of habeas 
corpus, that they might be brought before 
him and have the cauſe of their impriſonment 
inquired into and determined upon according 
to law. They were accordingly brought be- 
fore him upon ſuch writs, and would have 
been diſcharged by him from their confine- 
ment on account of the illegality of the war- 
rant by which they had been impriſoned, 
{the chief juſtice being, as Mr. Smith ſays, 
a man of learning in his profeflion,) if Lord 
Cornbury had not, on the very morning of 
the day on which they were to be carried 
before the chief juſtice, iſſued another war- 
rant for their detention, which was drawn up 
in better form than the former. But here 

his lordſhip changed the grounds of his ac- 

cuſation againſt them, and adopted the doc- 

trine he had before rejected, to wit, that the 

penal acts of parliament paſſed in king Charles 

Fo Eeee the 
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Mr. Mompeſſon, 
the chiet juſ- 
tice of the 
province. 


Ld Cornbury 
iſſues another 
warrant for 

their deten- 
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was drawn up 
in better form 
than the for- 
mer, 


Charge con- 
tained in the 
ſaid laſt war- 
rant, 


They are ob- 
liged to give 
bail to appear 
and anſwer 
for their con- 
duct at the 
next ſeſſion of 
the ſupreme 
court of the 
province. 


A bill of in- 
dictment is 

found againſt 
Mr. MacKe- 
mie ; but not 
— Mr. 

ampton. 

The latter is 
thereupon diſ- 
charged. 


The trial of 
Mr. MacKe- 
mie is poſt- 
poned to the 
next ſeſſion of 
the court, in 


June, 1707. 


5 
the ad's time againſt Proteſtant diſſenters ex- 


tended to the American colonies. He accor- 
dingly ſtated in the warrant he now iſſued 


for their detention, that they had been guilty 


of preaching in a diſſenting meeting-houſe 
without having been qualified to do ſo in the 
manner directed by the Toleration- act. Upon 
this warrant they were compelled to give bail 
for their appearance at the next ſupreme court 
of the province to anſwer ſuch indictments as 
ſhould be preſented againſt them for the ſaid 
offence. The court fat a few days after; 
and then (great pains having been taken to 
ſecure a grand jury that ſhould be inclined to 
favour the proſecution,) bills of indictment 
were preferred againſt them for this offence 
and the grand jury found that againſt Mr. 
MacKemie, but threw out that againſt Mr. 
Hampton, no evidence having been offered 
to them in ſupport of it. And Mr. Hampton 
was thereupon diſcharged. | 


The indictment being found againſt Mr. 
MacKemue, the trial of it was poſtponed till 
the following ſeſſion of the court, which was 
to be in the month of June of the ſame year, 


170%. 


[ 579 ] 
i707. It came on accordingly on the 6th 


great expectation, a numerous audience at- 
tended it. Mr. Roger Mompeſſon ſat on the 
bench as chief juſtice, and Mr. Robert Mil- 
ward and Mr. Thomas Wenham were the 
aſſiſtant judges. Mr. Bickley, the queen's 
attorney- general for that province, managed 
the proſecution in the name of the queen; 
and three advocates, whoſe names were 
Reignere, Nicol, and Jamiſon, appeared at 
the bar as counſel for the defendant. The 
indictment ſtated, That Francis Mac Kemie, 
pretending himſelf to be a Proteſtant diſſent- 
ing miniſter, and contemning and endeavour- 
ing to ſubvert the Queen's ecclefiaſtical ſu- 
premacy, unlawfully preached without the 
governour's licence firſt obtained, in deroga- 
tion of the royal authority and prerogative :--- 
That he uſed other rites and ceremonies than 
thoſe contained in the Book of Common 
Prayer :----And that, being unqualified by 
law to preach, he nevertheleſs did preach at 
an illegal conventicle. And both theſe laſt 
charges were laid to be contrary to the form 
of the Engliſh ſtatutes made and provided in 

Eeee 2 thoſe 


It comes on 
on the 6th of 


of that month; and, as it was a cauſe of June, 1707. 


Subſtance of 
the indict- 
ment. 


- 


Arguments of 
Bickle the 
attorney · ge- 
neral, in ſup- 
port of the 
indictment. 


inſiſted by Mr, Reignere, Mr. Nicoll, and 
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thoſe caſes. For Bickley, the attorney- gene- 
ral, was, at the time of preparing that indict- 
ment, come to think that the penal laws of 
England againſt Proteſtant diſſenters did ex- 
tend to the American plantations, though at 
the firſt debating of the ſubject, when the 
two miniſters were firſt brought before the 
governour, he had maintained the contrary 
opinion. And now, at the trial of the in- 
dictment, he endeavoured to prove the qucen's 
eccleſiaſtical ſupremacy in the colonies; and 
that the ſaid ſupremacy was delegated to her 
noble couſin, the lord Cornbury, with his 
office of governour of the province; and con- 
ſequently that his lordſhip's inſtructions re- 
lating to church- matters had the force of 
laws. This was his firſt ground of argument. 
And, in the ſecond place, he contended that 
the ſtatute of Uniformity paſſed in K. Charles 
the ſecond's time, and the penal laws paſſed 
againſt Proteſtant diſſenters in the ſame reign, 
were of force in the American plantations. 
And upon theſe premiſſes he concluded that 
the jury ought to bring in a verdict againſt 
the defendant. On the other ſide it was 


Mr. 
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Mr. Jamiſon, (the defendant's counſel,) that 


| preaching was no crime by the common law 


of England ;----That the ſtatutes of Unifor- 
mity and the penal laws of Charles the ſe- 


Arguments of 
the counſel 


for the de- 


fendant. 


cond's time againſt Proteſtant diſſenters, and 


the act of Toleration, did not extend to the 
province of New-York ;----and that the go- 
vernour's inſtructions were no laws. And 
Mr. MacKemie himſelf (as Mr. Smith in- 
forms us) concluded the whole defence in a 
ſpeech which ſets his capacity in a very ad- 
vantageous light, The jury were fatisfied 
with the reaſons alledged in the defence, 
and, without any difficulty, brought in a ver- 
dict of Not guilty, notwithſtanding the ex- 
hortations of the chief juſtice to bring in a 


Mr. MacKe- 
mie is a- 


quitted. 


ſpecial verdict. Mr. MacKemie ought upon 


this to have been ſet at liberty: but the judges 
were ſo ſhamefully partial againſt him, that 
they would not diſcharge him from his re- 
cognizance till they had illegally extorted 
from him all the money expended in carrying 
on the proſecution againſt him, which, to- 
gether with his own expences in defending 
himſelf, amounted to eighty three pounds, 
ſeven ſhillings, and fix-pence, 


'This 


He is, never- 
theleſs, obli- 


ged by the 


Court to pay | 
the coſts of | 
the proſecu- | 
tion that had | 


been carried 


on againſt 
him. 


A reſolution 
of the aſſem- 
bly of New- 
York in Au- 
guſt, 1708, 
occafioned by 
the ſaid hard- 
ſhip. 


Ld. Cornbury 


grows odious 


to the people 


under his go- 


vernment. 
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This laſt piece of oppreſſion upon Mr; 


Mac kemie gave occaſion to a reſolution of 2 


committee of grievances in the new aſſembly 
of New-Vork which met in Auguſt, 1708, 
which is expreſſed in theſe words. Re- 
e ſolved, That the compelling any man, 
te upon trial by a jury or otherwiſe, to pay 
* any fees for his proſecution, or any thing 
*© whatſoever except the fees of the officers 
e whom he employs for his neceflary de- 
< fence, is a great grievance, and contrary 
© to juſtice,” 


Lord Cornbury, ſoon after this proſecution, 
became univerſally odious to the people both 
in the province of New-York and the adjoin- 
ing province of New-Jerſey, of which he 
was alſo governour. And a variety of com- 
plaints were made againſt his government by 
the aſſemblies of both provinces, he having 
abuſed his power, and oppreſſed the people 
entruſted to his care, in many other inſtances 
beſides the above malicious proſecution, and, 
(amongſt other things,) having embezzled a 
ſum of the publick money 1n the province of 
New-York. Theſe complaints were not 

| without 


- 


„ 
without effect. For queen Anne (though 


his lordſhip was her firſt couſin) thought fit, 


in conſequence of them, to remove him, in 
the ſollowing year 1708, from the govern- 
ment of both thoſe provinces, and to appoint 
Lord Lovelace to ſucceed him; accompany- 
ing this mark of her juſt diſpleaſure with a 
publick declaration, * that ſhe would not 
countenance her neareſt relations in oppreſſing 
her people.“ 


You ſee by this account of the proſecution 
of Mr. MacKemie, that Lord Cornbury and 
his friend Mr. Bickley, the attorney-general 
of the province of New-York in the year 
1707, and, we may ſuppoſe, the members of 
the grand jury who found the bill of indict- 
ment againſt that poor miniſter, made uſe of 
one or both of the two laſt-mentioned argu- 
ments in ſupport of the doctrine of the eſta- 
bliſhment of the Church of England in Ame- 
rica independently of the acts of the ſeveral 
provincial legiſlatures, and with an excluſion 
of all other modes of the Proteſtant religion, 


He is removed 
from his office 
of governour 


by Q. Anne 


in the year 
1708. 


Remarks on 


the aforeſaid 
proſecution of 
the Rev. Mr. 


Mac Kemie. 


And you ſee likewiſe the ſevere and eruel uſe 


they endeavoured to make of this doctrine, to 
the 


Le. Cornbury 
had been guil- 
ty of other 
acts of oppreſ- 
fon againſt 


the Preſbyte- 


— No 


riany. 
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the annoyance of a vaſt majority of the inha- 
bitants of the ſaid.province; the Epiſcopalians, 
(who thus affected to treat the other inhabi- 


tants as ſeditious ſectaries that were juſt ob- 
jets of the vengeance of the penal laws,) 


being, (as Mr. Smith informs us,) only about 
one . ſixteenth part of the inhabitants of the 
whole province. Vou may judge after this 
how much the Epiſcopalians muſt have en- 
deared themſelves and their religion by ſuch 
2 conduct to the other inhabitants of the 
province ! 


But the foregoing proſecution of Mr, Mac- 
Kemie was not the only inſtance of the 
haughty and perſecuting ſpirit with which 
Lord Cornbury was animated againſt all dif 
ſenters from the Church of England. There 
are ſome other exploits of that noble lord of 
the ſame kind with this, that are worth your 
knowing, though they did not produce fo 
formal a diſcuſſion of the legal grounds and 
reaſonings by which he endeavoured to 
juſtify himſelf, as the above-mentioned pro- 
ſecution. One of the moſt remarkable was 
28 follows. 


Lord 


( 3% 3 

Lord Cornbury entered upon tlie govern- 
ment of New-York on the 3d of May, in 
the year 1702, in the very beginning of queen 
Anne's reign. The following ſummer was 
remarkable for an uncommon mortality, which 
prevailed in the city of New-York, and which 
is diſtinguiſhed to this day amongſt the inha- 
bitants of that province by the name of the 
Great Sickneſs. On this occafion Lord Corn- 
bury took up his reſidence at Jamaica, a plea- 
fant village on Long-Ifland at the diſtance of 
about twelve miles from New-York. The 
inhabitants of this village (ſays Mr. Smith) 
conſiſted at that time, partly, of original 
Dutch planters, (who had been ſettled there 
before the province had been taken from the 
Dutch in king Charles the 2d's time, who 
granted it to his brother the duke of York,) 
but chiefly of Preſbyterian emigrants from 
New-England, who had been encouraged to 
ſettle there, after the ſurrender of the pro- 
vince to the Engliſh, by the conditions that 
had been offered by the duke of York to en- 
courage people to come and ſettle on his 
lands : one of which conditions was in theſe 
words; That every townſhip ſhould be 

Vor. II. Ffff obliged 


This village 
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obliged to pay their own miniſters according 
to ſuch agreements as they ſhould make with 
them; the miniſter being elected by the ma- 
jor part of the houſholders and inhabitants 
of the town.” By this condition, you will 
obſerve, the duke of York gave up to the 
people of every townſhip in the province 
which ſhould be ſettled in purſuance of theſe 
conditions, his right (if ever he had ſuch a 
right) of collating, or appointing, the mi- 
niſter of the ſaid townſhip : and conſequently | 
neither he nor his ſucceſſors, the kings of 
England, (upon whom the right of govern- 
Ing the ſaid province devolved at the Revo- 
lution in 1689) ought afterwards to have 
claimed, or delegated to their governours, 
the ſaid right of collating to the benefices of 
the province in the townſhips that had been 
planted in purſuance of thoſe conditions. 
But, to return to the ſaid village called Ja- 
maica ;---thoſe Preſbyterian inhabitants of it 
who had emigrated from New-England in 
purſuance of the duke of York's ſaid condi- 
tions, had erected in it an edifice for the 
worſhip of God according to their mode, 
and enjoyed a handſome donation of a par- 
| ſonage- 
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3 ſonage-houſe and piece of glebe-land for the 
1 uſe of their miniſter. After the miniſtry- act 
was paſſed, by Colonel Fletcher, in 1693, a 
few Epiſcopalians crept into the town, and 
caſt a longing eye upon this church of the 
Preſbyterians, and ſome time after formed a 
deſign to get poſſeſſion of it. This deſign 
they thought they were the more likely to 
ſucceed in, becauſe, though the'building had 
been erected by. the Preſbyterians in conſe- 
quence of a general vote at a town-meeting, 
or aſſembly of the Engliſh inhabitants of the 
pariſh, who were at that time all Preſbyteri- 
ans, yet (from a total want of ſuſpicion, in 
the perſons who paſſed that vote, that fo 
flagrant an act of injuſtice would ever be 
attempted to their prejudice,) there was 
no clauſe in the faid vote of the town- 
meeting that expreſsly declared that the ſaid 
building ſhould be appropriated to the uſe of 
Preſbyterians, and ſhould never thereafter be 
engroſſed by any other ſea. The want of 
ſuch a clauſe was thought a very lucky cir- 
cumſtance by the Epiſcopalians who medi- 
tated the getting poſſeſſion of it, becauſe they 
maintained, and the governours of the pro- 
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The Epiſco- 
palians of the 
village form 
a deſign to 
get poſſeſſion 
of this mret- 
ing-koule, 


vince had frequently encouraged them in 


of England was, at leaſt, the only ęſtabliſted 


the ſole uſe of ſome of the other ſects of 
\ . Proteſtants, ought to be conſtrued to belong 


They ſudden- 
ly ſeize on it 
on a Sunday, 
during I. ord 
+ Cornbury 's 
reſidence in 


the village, 


I} ThisofFafions 
further actꝰof 
violence. . / 


voked the Preſbyterians to uſe force on their 
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maintaining, that the religion of the Church 


religion of the province, if not the only one 
which it was lawful to exerciſe, and conſe- 
quently that all churches that were not, by 
ſome very expreſs reſtrictions, tied down to 


to them. Full of this artful and unjuſt kind 
of Jogick, they reſolved to take poſſeſſion of 
this church of the Preſbyterians while Lord 
Cornbury, the governour of the province, 
their great patron, was reſiding amongſt 
them : and accordingly on a Sunday, in the 
interval between the morning and evening 
ſervice, while the Preſbyterian miniſter and 
his congregation ' were at their reſpective 
homes, without the leaſt ſuſpicion of an at- 
tempt of this kind, a party of theſe Epiſco- 
palians ruſhed into the church and took poſ- 
ſeſſion of it. 


W rere gd 43,0 


+ 


This firſt act of fraud and violence pro- 
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fide in order to recover what had been ſo 


unjuſtly 


„ 


the church, and tore up the ſeats of it, and 
afterwards got the key of it and kept out the 


Epiſcopalians. But ſoon after it was again 
forcibly taken from them. In theſe conten- 


tions the governour, Lord Cornbury, took 


the Preſbyterians by numerous proſecutions, 
which produced heavy fines and long im- 
| priſonments: the terror of which accaſioned 

many of that ſect, who had been active in the 


ord diſpute, to fly out of the province. But what 
ce, moſt diſtinguiſhed his Lordſhip's zeal on this 


occaſion was an act of treachery and ingrati- 
tude which it impelled him to commit to- 
wards the perſon in whoſe houſe he then 
B refided at the ſaid village of Jamaica. For, 
W when his Excellency retired to that village in 
order to avoid the great fickneſs at New- 
Vork, there was no houſe in the village fo 
fit to receive him as the parſonage-houſe of 
the Preſbyterian miniſter of this very church 
WT which was the ſubject of ſo much contention. 
W He therefore had requeſted the faid miniſter 
(whoſe name was Hubbard,) to lend it him 
during the time he ſhould be forced to reſide 

n 


unjuſtly taken from them. They broke intq 
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WK 
in that village: and the ſaid miniſter had 
complied with his requeſt in a moſt obliging 


manner, and with no ſmall inconvenience ty 
himſelf. But mark the return the governour 


made him for his civility ! When his Excel. 
lency thought it time to quit his retreat in 
the ſaid village of Jamaica, and repair to 


' New-York, he delivered this houſe into the 
hands of the Epiſcopalians, and at the ſame 


time encouraged the ſheriff (whoſe name 
was Cardwell, and who was afterwards em- 
ployed in the impriſonment of Mr. Mac- 


 Kemie,) to ſeize upon the glebe-land which 


had belonged to this parſonage-houſe, and to 
ſurvey it, and divide it into lots, and farm 


them out for the benefit of the Epiſcopal 


miniſter. Theſe tyrannical meaſures (ſays 
Mr. Smith) juſtly excited the indignation of 
the injured ſufferers: and -that again the 
more embittered his Lordſhip againſt them, 


They reſented ; and he proſecuted. Nat y 


did he confine his pious rage to the people i 


the village of Jamaica: he deteſted all who : 


were of the ſame denomination, that is, all 
Preſbyterians. And he extended his religiow 
animoſity alſo to other ſects of diſſenters from 
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his own church, and inſiſted that neither tlie 
miniſters nor the ſchoolmaſters who had been 
choſen to thoſe offices in the pariſhes inha- 
bited by the Dutch Calviniſts, (who were 
the moſt numerous ſect in the province,) had 
a right to preach, or teach ſchool, without 
his licence as governour, grounding himſelf, 
(as I ſuppoſe,) with reſpect to ſchool-maſters, 
on the 82d inſtruction, which I have recited 

to you in a former part of this converſation; 
= And ſome of them (Mr. Smith fays) tamely 
ſubmitted to his unauthoritative rule. But 
in the end theſe religious ſeverities, together 
with his groſs miſconduct in other reſpects, 
raiſed ſuch a general odium againſt him as 


occaſioned the Queen to remove him from 
his government. 


The bad effects of theſe dae mea- : 
ſures of Lord Cornbury on the population and 
made of the province of New-York, are ſet 
forth in the firſt addreſs of the aſſembly of 
that province to Lord Lovelace, his lordſhip's 
ſucceſſor in the government of it, in April, 
1709, ſoon after the ſaid new governour's 
arrival in the province, in theſe words; 

Our 


from an ad- 
dreſs of the 


' aſſembly of 


the Province 


_ of New-York 


th ry cc indulgence of the government has ex- 


of England is eſtabliſhed in that province in- 
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te Our earneſt wiſhes are, that ſuitable mes. 
te ſures may be taken to encourage the fey 
* inhabitants left in the province to ſtay in 

it, and others to come. The juſt freedom 
tt enjoyed by our neighbours by the tender 


te treamly drained and exhauſted us both of 
« people and ſtock : whilſt a different treat- 
«© ment, the wrong methods too long taken, 
te and ſeverities practiſed, here, have averted 
and deterred the uſual part of mankind 
« from ſettling and coming hitherto.” 


I have now gone through all the argument 
that I have ever heard, or ſeen, alledged by 
the Epiſcopalians of New-York in ſupport 
their favourite doctrine, that the Church 


dependently of the acts of its afſembly 
and, I hope, I have alſo ſhewn the weaknei Wi 
and inſufficiency of thoſe arguments. And BW 
1 have likewiſe related to you ſome of the il 
conſequences that have reſulted from the at- 
tempts that have been made by the governours 
of that province to reduce that doctrine into 
practice. I therefore hope your curiolity i 
now 


e 
Tr fatigfied upon this ſubject, and that we 


may return to the ſubject from which we i 


have digreſſed, which was the hiſtory of the 
that have been taken by the miſſionaries 
of the Engliſh Society for propagating the 
Goſpel, and by other Epiſcopalians of Ame- 
rica, to procure biſhops to be eſtabliſhed in 
America by the authority of .Great-Britain, 
and of the effect which thoſe ſteps have 
had upon perſons of weight and authority 
in Great-Britain, ſo as to HMrme a ground 
of an apprehenſion in the Americans, that 
ſuch a meaſure will one day be adopted, 


FRENCHMAN. 


Before we return to that ſubject, I muſt 
beg leave to trouble you with one more inci- 
dental queſtion, which aroſe in my mind 
from what you ſtated to be the ground of 
W the third argument of the Epiſcopalians of 
= New-York in ſupport of their favourite doc- 
tine; I mean the king's authority in ſpiritual 
matters as ſupreme head of the church. 
This, you ſaid, was the ground of the afore- 
faid third argument, which was derived from 
the king's inſtructions to his governour in 

Vor. II. Ggg g favour 


End of the ac- 
counts (begun 
in page gong 
of the grounds 
of the opinion. * 
of ſome of the 
Epiſcopalians 
in America, 
„that the 

Church of 

England is 
legally eſta» 
bliſhed in the 
Engliſh colo- 
nies there in- 
dependently 

of the acts of 
their reſpect- 
ive provincial 


legiſlatures. 


Of the king's 
authority ia 
ſpiritual mat- 
ters as 1u- 
pteme head of 
ihe Church. 


ͤinſtructions having been conſidered by the 


+ bury, relied on this ſupremacy of the Crown, 


( 594 J. 
ſavour of the Church of England; . thoſe 


Epiſcopalians as having the force of laws in 
the province by virtue of the aid ſupremacy 
of the Crown in ſpiritual and eccleſiaſtical 
matters. And, Mr. Bickley, the attorney- 
general of New-York, as well as Lord Corn. 


and the conſequent validity of the Queen' 
inſtructions to the governour, in the proſecu- 
tion of Mr. MagKemie. Now I. would fain 
know what is underſtood by Engliſh lawyer 
to be the meaning and extent of this ſupre- 
macy of the Crown in eccleſiaſtical matters, 
and whether it is greater than the ſupremacy 
of the Crown in temporal matters, or differ 
from it in any, and what, particulars, and 
eſpecially, whether it is the ſame ſupream 
power in' eccleſiaſtical matters which was 
exerciſed in England by the Pope in king 
Henry the 8th's reign a little before he pro- 
cured the act of parliament to be paſſed by 
which the Engliſh nation renounced the 
authority of the Pope and all foreign juri- 
dition in matters ſpiritual, and acknowledged 
their own ſovereign to be the ſupreme head 
.of their own church, 


e >. aw . ᷣ T9  wwo>_w cc ca y FP outta. : 


e 
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ENGLISHMAN. 
Vour queſtion is of a delicate nature, and 


difficult to anſwer with the accuracy you ſeem 
to require. I can better tell you what the 


church, is not, than what it 16. And I will 
venture to ſay it is not the ſame power in 
ſpiritual and eccleſiaſtical matters which was 
exerciſed in England by the Pope a little 
before the acts of parliament by which his 


not purport to veſt in the king a new power 
that he had not before, or, at leaſt, that he 
had not a right to exerciſe before, but only 
to declare the king and all his predeceſſors to 
have' been, in law and right, the ſupream 
heads of the Church of England, though, 

| by a blind ſubmiſſion to the biſhops of Rome, 
= (who had uſurped the title of Head of the 
Church of Chriſt in all parts of the world, and 
exerciſed unlawful powers in England under 
pretence thereof,) they had for many years 
paſt neglected, or forborne, to act as fuch, If, 
therefore, thoſe acts had reference to any former 
power that had been exerciſed with reſpect to 


Gg gg 2 ſpiritual 


king's authority, as ſupream head of the 


authority was aboliſhed. For thoſe acts did 


It is not the 
ſame with 
that which 
was formerly 
exerciſed in 
England by 
the Pope. 


The purport 
of the ſtatutes 
which aboliſh 
the Pope's ' 
authority in 
England, and 


declare the 


king to be the 
ſupream head 
of the church. 


\, 
* 
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ſpiritual and eccleſiaſtical matters in England 
upon former occaſions, and were intended ti 
declare ſuch former power to be now legally 


_ ' Inherent in the king, the power fo alluded u 


The Popes 
had exerciſed 
but little au- 
thority in 
England be- 
fore the reign 
of William 
the Conque- 


muſt have been that which was exerciſed by 
the old kings of England before the pope 
had extended their juriſdiction into it, that 
is, before king William the Conqueror invaded 
it. For that monarch, who was as eminent 
for his policy as his valour, made uſe of the 
authority of the Pope to ſanctify his invaſion 
of England and give a colour to his title to 


the crown of it, which of itſelf was but im- 


perſect, being only a ſuppoſed donation, 


bequeſt, of it by the laſt king, Edward, the 
Confeſſor, made in a private and obſcure 
manner, or, at leaſt, without any general 
concurrence of the nation itſelf by its parla- 
ment, or a general aſſembly of its chiefs, « 
principal men, to give validity to it. And, 
when the ſaid invader had won the gret 
battle of Haſtings, and ſettled himſelf on the 
throne of England, he made uſe of the Popes 
authority to depoſe Stigand, archbiſhop d 
Canterbury, (who was a man of great powe! 


and influence in the nation, and had taken 


part againft him,) and promoted a Norman 
| abbot, 


land 
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abbot, named Lanfrank, to that dignity in 
his ſtead; who was indeed a man of great 
virtue, learning. and wiſdom, and, by his 
prudent and faithful counſels, contributed 
greatly to ſupport king William in the poſ- 
ſeſſion of his new- acquired dignity. Before 
this time no legate had ever been ſent from 
the biſhop of Rome to England. And even 
in the reign of this great king and of his ſon 
and ſucceſſor, William the ſecond, the Pope 
did not preiume to interfere in the appoint- 
ment of the biſhops of England: but that 
power was exerciſed by the kings of England. 


But in the next reign, that of king Henry 


the 1ſt, this power was, (if I remember 
right,) extorted from the Crown by the Pope 
by means of the factious and moſt obſtinate 
intrigues of Anſelm, who was archbiſhop of 


Canterbury after the aforeſaid Lanfrank. I ſay 


therefore that, if the ſtatutes of king Henry 
the 8th which aboliſhed the Pope's juriſdic- 
tion in England and declared the king to be 


ſupream head of the Church of England, meant 


to aſſert the king to be rightfully poſſeſſed of 
any ſpecific degree of power under that title, 


W they muſt have meant to aſcribe to him all 


thoſe 


_ ſpiritual and eccleſiaſtical matters, by any d 


and more eſpecially in thoſe old times befor 


The probable 
intent and 
meaning of 
the aforeſaid 
| fatutes, 


thoſe powers which had been exerciſed, wh 


thoſe ſtatutes had not any ſpecific degree d 
_ Engliſh nation in temporal matters, and al 


were derived from him, and all new laws 


cal, matters, and that all executive powers 


from him, and all new laws relating to them 
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the approbation of the kingdom, concerning 
his predeceſſors on the throne of England, 


the Conqueror's reign, when no legate hal 
ever been ſent from the Pope into England, 
and when many of the high powers that 
were claimed and exerciſed by the popes in 
after times in England, had not yet been co 
heard of there. But I rather imagine th 


power in view, but meant only to declarein 
general that, as the king was the head of the 


executive powers reſpecting” thoſe matten 
relating to them were to be made in concur- 


rence with him, ſo he was alſo the head of 
the Engliſh nation in ſpiritual, or eccleſiaſti- 


reſpecting thoſe matters ought to be derived 


to be made in concurrence with him, This 
I take to be the true meaning of thoſe ſtatutes: 
and agreeably to this interpretation of them, 

. 
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it is now generally agreed by lawyers that no 
new eccleſiaſtical canons can be made by the 
convocation of the clergy only, (that is, by 
the aſſembly of the biſhops and of the repre- 
ſentatives of the inferiour clergy) ſo as. tb 


the two houſes of parliament, ſo as to be- 


clergy and ** 2 the king 8 ag 


W yourſelf, I will mention a few of the princi- 


authority in eccleſiaſtical matters in England 
Wis denied to be in the pope, or biſhop of 
Nome, and aſſerted to be in the king. In 
te ſtatute of the 25th year of the reign of 
ang Henry the 8th, chap. 19, the preamble 


wer begins in this manner. Whereas the 
rived “ king's: humble and obedient ſubjects, the 
hem clergy of this realm of England, have 


not only knowledged [that is, acknow- 
ledged, ] according to the truth, That the 
*,convocation of the ſame clergy is, always 

« hath 


become binding on the clergy, without the 
, WY king's aſſent, any more than any new laws 
relating to temporal matters can be made by 


pal paſſages in theſe ſtatutes whereby ſuch - 


come binding on the people at large, both 


But, that you may _ of this matter 0 


The preamble 


of the ſtar. 


25 Hen, 38, 


cap. 1g. 


. \ 
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t. hath been, and ought to be, aſſembled onh j 
'&, the king's writ ; but alſo, ſubmitting them. 
te ſelyesto the king's majeſty, have promiſe, 
© in verbo ſacerdbtii, that they will neun 
* from henceforth preſume to attempt, alledy, 
tc claim, or put in ure, [that is, in uſe] # 
te cnath, promulge, or execute; any new canm 
te conſtitutions,” ordinances, provincial or other, 
te (or by whatſoever other name they ſhall l 
te called,) in the convocation, unleſs the king\ 
&« moſt royal afſent and licence may to them l 
te had, to make, promulge, and execute th 
te ſome, and that his Majeſty do give his mi 
& royal aſſent and authority in that behalf.” 


-—_— 


By this preamble it is declared that the 
king and the Engliſh clergy together, in con- 
vocation aſſembled, have a riglit to make 
eccleſiaſtical canons. The fame thing vi 
afterwards enacted and confirmed in the fi i 
enacting clauſe of this ſtatute, which pt 
hibits the clergy from making any new c 
nons, or eccleſiaſtical ordinances, in thei 
convocations, without the king's aſſent, unde 
pain of being impriſoned and fined at ti 
king's will: and likewiſe enacts that for the 

| A time 


[ 601 J 
time to come no convocation ſhall be aſſem- 
bled but by authority of the king's writ. 


The preamble of the 21ſt chapter of the 
ſtatute of the ſame 2 5th year of Henry 8th, 
Rates, that the Ling's fubjedts of the realm of N 
England, and of other countries and dominions * 4 1 
under his obedience, have been, for many years 
paſt, and yet are, greatly impoveriſhed by into- 
lerable exact ions of great ſums of money claimed 
| and taken by the biſhop of Rome, called the Of the ſpiri- 


tual authority 


Pope, I or bulls for archbiſbopri cks and biſhop- uſurped * 
ricks, juriſdickions legantine, diſpenſations, li- By. I e wy 
E cences, and divers other ſorts of bulls, heretofore in England. 
practiſed and obtained, otherwiſe than by the 
laws and cuſtoms of the realm ſhould be per- 
nitted: and that the biſhop of Rome aforeſaid 
bath not only been to be blamed for his uſurpa- 
ion in the premiſſes, but alſo for bis abuſing 
and beguiling the king's ſubjefts by perſuading 
bem that he hath power to diſpenſe with all 
buman laws and cuſtoms of all realms in all 
cauſes which be called ſpiritual ; which power 
bath been uſurped and prathiſed by him and his 
predeceſſors for many years, in great derogation 
of the imperial crown of the kings of England 
Vol. II. H hh h and 


| [ 662 ] | 

and of their authority royal, and contrary t 

of England is = and conſcience : for that the realm of 
hy 1 England, (recognizing no ſuperiour under God 
tion to al fo- but only the King's Grace, hath been, and is, 
win las. fee from ſubjection to any man's laws, but ſuch 
' as have been devifed, made, and obtained with. 

in the ſaid realm for the welfare of the ſame, 

or ſuch as the people of the ſaid realm, by the 
 Sufferance of the king and bis progenitors, have 
talen, at their free liberty, by their own con- 
ſent, to be uſed amongſt them, and have bound 
tnemſelves by long uſe and cuſtom to the obſery= 
ance of the ſame, not as to the obſervance of 
laws of any foreign prince, potentate, or pre- 
late, but as to the cuſtomed and antient laws of 
this-realm, originally eſtabliſhed as laws of the 
ſame by the ſaid ſufferance, conſent, and 
cuſtom, and no otherwiſe : and that therefore 
it flandeth with natural equity and good reaſon 
tat in all ſuch human laws made within the 
ſaid realm, or introduced into the ſaid realm 

by the ſaid ſufferance, conſent, and cuſtom, 
the King and the Lords ſpiritual and temporal 
and the Commons of the realm, in parliament 
' aſſembled, (being the repreſentatives of the 
TE: fate * tbe e 2 have power 
40 
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| t diſpenſe with thoſe, and all other human, 


laws of the realm, as the quality of the perſons 
and matter ſhall require, and alſo to abrogate, 
annul, amplify, or diminiſh, the ſaid laws as 
they ſhall think neceſſary for the good and pro- 


ſperity- of the ſaid realm. Here we ſee the 


parliament does not expreſs an intention to 
transfer to the king the powers that had been 
exerciſed by the Pope, but aſſerts that the 


Pope had uſurped the-faid powers and exer- 
ciſed them illegally, or, in the words of the 
ſtatute, otherwiſe than by the laws and cuſioms 


of the realm ſhould be pernutted; and it de- 


clares that the power of making, abrogating, 


altering, and diſpenſing with, all ſorts. of f 


human laws does, and always did, rightfully 


belong, to the King, and the Lords ſpiritual 
and temporal, and the Commons of the 
realm, in parliament aſſembled, conjointly, 


they being the repreſentatives of the. whole 


ſtate, or people, of the realm. 


In the next year, the 26th of king Henry 
the 8th, a ſhort act of parliament was paſſed 
to give the kings of England the title of 
The only Supreme Head on Earth of the Church 


Stat 26 Hen, 
8, giving the 


king the title 
of The only Su 


preme Head on 
any „7 the 


Hhbh's of Es 


of England, and to enable them to reform all 
errors, hereſies, and abuſes, which might 
lawfully be reformed by any manner of ſpi- 
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ritual authority. The former of theſe clauſes 
gives the kings of England no new powers, 


but only makes an addition to their titles 


grounded on that ſupremacy in matters ec- 
cleſiaſtical which had been already acknow- 
ledged, by both the convocation of the clergy 
and the parliament, in the preceding year, 
to belong to them of antient right. But the 
latter clauſe ſeems to veſt a new power in 
them, which they had not poſſeſſed before, 
to wit, a power of reforming ſuch abuſes 
and correcting ſuch errors as might lawfully 
be corrected by any ſpiritual authority. What 
was the true extent of this power is difficult 


- to ſay, on account of the looſeneſs and gene- 


A er of 
3 er- 
rors and here- 
nes is thereby 
veſted in the 


Crown. 


rality of the words in which it is expreſſed; 
which are theſe; fo wilt, repreſs, re- 
* dreſs, reform, order, correct, reſtrain, 
« and amend, all ſuch errors, bereſies, a- 


&« buſes,” offences, contempts, and enormities 


© (whatſoever they be, which by any man- 
e ner of ſpiritual authority, or juriſdiction, 
« ought, or may, lawfully be reformed, re- 

© preſſed, 


ner as they might have been corrected and 


| reign of king Charles the iſt, that is, in the 


I - 
© preſſed, ordered, redreſſed, corrected, re- 
« rained, or amended, moſt to the pleaſure 
« of Almighty God, the increaſe of virtue 
in Chriſt's religion, and for the conſer a- 
« tion of the peace, unity, and tranquillity, 
« of this realm; any uſage, cuſtom, foreign 
* laws, foreign authority, preſcription, or 
« any other thing, or things, to the contrary 
* thereof notwithſtanding.” But they ſeem 
to have given the king rather a judicial, than 
a legiſlative, power upon theſe ſubjects, that 
is, a power to correct and reſtrain errors, 
and hereſies, and offences againſt the ecclefi- 
aſtical laws then in being, in the ſame man- 


reſtrained before this act by the ſpiritual au- 
thorities already legally exiſting in the king- 
dom, rather than a power to make changes 
in thoſe laws themſelves. And accordingly 
it is now generally agreed, and has been ſo 
at leaſt ever ſince the abolition of a certain 
court of eccleſiaſtical juriſdiction, called he 
High-Commujjion court, (which was aboliſhed 
by act of parliament in the 16th year of the 


making new i 

or eccleſiaſtical |} 

laws does not We 

belong to the king alone, but to the king and the convocation of the clergy, 
or the king and the two houſes of parliament, conjointly, - 4 


year 1641,) that no new eccleſiaſtical laws, The power of Wl 
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or canons, can be made by the king alone 


by virtue of his authority as ſupreme head gf 


General con- 


cluſion drawn 
from the 
foreſaid acts 
of parliament 
concerning 
the nature of 
the king's ſu. 
Ppremacy. 


the church, but only by the king and the 
convocation of the clergy, if they are in- 
tended to bind the clergy only, and with the 


- concurrence of the parliament, if wbey are to 


be binding on the laicty. 


From theſe three acts of parliament, 


a- (which are the moſt material acts upon: the 
ſubject) I think, it is evident that the par- 


liament of England, when they threw off 
the authority of the Pope in the latter part 
of king Henry the 8th's reign, did not mean 
to transfer to the Crown the ſeveral powers 
that had been exerciſed by the Pope, but to 
declare that the Pope had uſurped them and 


_ exerciſed them illegally, and that, ſo far as 


they were of a legiſlative nature, or tended 


to make, abrogate, alter or diſpenſe with, 


any human laws, they rightfully belonged 


to, and ought to be exerciſed by, the King, 


the Lords ſpiritual and temporal, and the 


Commons of England in parliament aſſem- 
bled, conjointly, as being the repreſentative 
body of the whole ſtate, or kingdom. 


And, 
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And, as a further proof that the parlia- 


ment of England never meant to transfer all 


the powers exerciſed by the Pope to the 


kings of England, (as you ſeemed to ſuppoſe,) 
it may be obſerved that the merely ſpiritual 


powers which had been exerciſed by the 


Pope, ſuch as the power of granting abſolu- 
tion to penitent ſinners upon confeſſion, the 
power of conſecrating biſhops, and ordain- 
ing prieſts and confirming adult perſons, 


and conſecrating churches and burying- 


grounds, and adminiſtering the ſacraments 
of baptiſm and the Lord's ſupper, have ne- 
ver been claimed by the kings of England, 
or ſuppoſed to belong to them by the warm- 
eſt advocates for their prerogative in eitner 
king James the iſt's or king Charles the 
iſt's reign, when the notions of regal autho- 
rity were at the higheſt ; though this muſt 
have been a neceſſary conſequence of ſuch a 
general transfer of the powers of the Pope 
to the king as you had ſuppoſed. Theſe 
merely ſpiritual powers are underſtood in 
England to belong to the clergy only ; 
namely, to the biſhops alone, the power of 
conſecrating biſhops and ordaining prieſts, 

and 


No powers of - 
a merely ſpi- 
ritual kind 
have ever 
been ſuppoſed 
to belong to 
the kings of 
England, 


4 
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and confirming adults, and, perhaps, of do« 
ing ſome other ſpiritual acts; and to the 
biſhops and prieſts in common, the power 
of adminiſtering the ſacraments, and grant- 
ing, or, at leaſt, pronouncing, abſolution. 


| This is the beſt account I can give you of 


15 | the authority belonging to the kings of Eng- 


land in conſequence of their being the ſu- 
preme heads of the church. 


FRENCHMAN. 


I am obliged to you for the trouble you 

have taken to ſatisfy my curioſity on this 
ſubject. And I now ſee plainly that I was 
miſtaken in imagining that the parliament 


= of England had taken upon them to transfer 


to the king all the powers relating to ſpiritual 
matters which had been exerciſed by the 
| popes. This had indeed always appeared to 
me a very ſtrange proceeding, and not likely 
to have been that of fo wiſe and ſpirited a 
nation as the Engliſh : but yet I had been 
told they really had done fo. I am now 
therefore agreeably undeceived by your ac- 
| dount 
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count of their conduct; which indeed ſcers 
very rational and judicious, when they ceaſed 
to believe, (as we Romaniſts do,) that our 
Saviour Jeſus Chriſt, (who is the head of 
our religion,) had actually delegated to the 
biſhops of Rome, as ſucceſſors of the apoſtle 
Saint Peter, the ſupreme government of his 
church, or of the whole body of Chriftians, 
whereſoever diſperſed over the face of all 
the earth. This delegation of authority, 1 
know, you Proteſtants will not allow to have 
been made even to Saint Peter himſelf, and 
much leſs to the biſhops of Rome in all ſuc- 
ceeding generations: and without it there is 
not certainly the ſmalleſt reaſon for admitting 
thoſe biſhops (whom we call the Popes) to 
have any degree of authority in England 
more than the archbiſhop of Paris or Toledo. 
And therefure, when once the Englith na- 
tion came to believe that there was no foun- 
dation in Scripture or eccleſiaſtical hiſtory 
for ſuch a delegation of ſpiritual authority to 
the biſhops of Rome as I have juſt now men- 
tioned, they did very wiſely. to aboliſh/his 
juriſdiction throughout their country, and to 
aſſert the right of making laws relating to 
Vol. II. liii ſpiritual 


The true 

meaning 

| the king of 
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| ſpiritual ** as. well as laws relating to 


temporal matters, to belong to theimſelves 


alone, that js, to their own king in conjunc- 


tion with the convocation of the clergy and 
the two houſes of parliament, which are the 


repreſentative bodies of the clergy and laiety 


of the kingdom, and to declare their own 


king to be their head, or preſident, or legal 


governour, in all ſpiritual matters, in the 
ſame manner as he is in all temporal matters; 
which (from what you have recited to me 
from thoſe important acts of parliament 
which were the foundation of the Reforma- 
tion in England,) appears to be all that was 
meant by declaring him to be the ſupreme 


head of the Church of England. I now 
therefore deſire you would return to the 
principal ſubject from which we have di- 
greſſed, which was an account of the ſteps 


that have been taken by the miſſionaries of 
the Society for propagating the Goſpel in fo- 
reign parts, and by other Epiſcopalians of 
America, to procure biſhops to be eſtabliſhed 
in that country by the authority of Great- 


Britain; and of the effects which thoſe ſteps 
here had u * . of weight and autho- 


nity 
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rity. "in "Great-Britain, - ſo as to become a 
ground of an apprehenſic ion in the Americans 
that ſuch” a meaſure would one 6 day ' be 
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x have: ; already r mentioned to you Pk argu- 
ments. = have. been uſed, by the ſaid Epils 
copalians | in favour of this , meaſure, which 
are "theſe four; to wit, 1ſt, The expediency 


of having, A biſhop. in the, N ew-England 


provincey to ſupport . the intereſt of the 
Church of England, (which! is but weak i in 
thoſe provinces,) and to draw away the Pro- 
teſtants of. other denominations from their 
religious opinions and ways of worſhip to 
thoſe of the Church of England. This, I 
think we have agreed, would, inſtead of 
being expedient and, laudable, be a miſ- 


chieyous, | ſeditious, and wicked attempt, 
inaſmuch as it would tend to diſturb the 
and unſettle the religious 


peace of families, 
opinions of the people of thoſe None 


2dly, 


A recapitula- 


tion of the ar- 
uments uſed 
y the Epiſ- 
copalians of 
America in 
ſupport of 
their favourite 
2 
liſhing bi- 
ſhops in ths 
colonies. - 


Firſt argu- 
ment, : 
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_—_— e The juſtice of eſtabliſhing a biſhop 

in South Carolina or Vitginia, or the other 
ſouthern provinces of North America, where 
the Church of England is in a flouriſhing 
ſtate, in order to accommodate the young 


men who are intended for the miniſtry in 
that church with an eafy opportunity of being 
ordained, and the Jaiety with a like oppor- 
tunity of receiving the benefit of what theſe 


. ö , Epiſcopalians call the important office of 
10 confirmation.---In anſwer to this argument 
noggin Wi obſerved, that it would be time enough 


to accommodate the laid clergy and laiety in 


| theſe particulars, when they deſired to 'be ſo 
; accommodated, and teſtified their {aid deſire 


by petitions to the king from their aſſemblies 


— to eſtabliſh a biſhop, amongſt them ; and 


that there was no breach of juſtice in not 
giving them what they did not deſire to re- 
ceive. We might even add, that to antici- 
pate their deſires in this reſpect, and eſtabliſh 
a biſhop among them by the authority of 
Great-Britain without the concurrence of 
their aſſemblies, would be at leaſt : an unkind, 
and even harſh, meaſure, if not in ſome de- 
gree unjuſt ; as it would be governing them 
| in 
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in that important article without thelr own 


conſent 3 which ought always, as — hy 
poſſible, to be avoided, $57 


zaly, The policy of eſtabliſhing biſhops 


in America, in order to preſerve in the minds 


of the people an attachment to monarchical 
government ; to which, it is ſuppoſed by the 

ſaid Epiſcopalians, the Church-of-England- 
men in America are well diſpoſed, but the 
Preſbyterians and Independants are averſe. 
The anſwer to this argument is, that there is 
no neceſſary, or conſtant, connection between 
the doctrines and diſcipline of the Church of 
England and monarchical government, tho 
hitherto, both in England and America, they 
have gone pretty much together: but I am 
afraid, if the preſent act of parliament for 
altering the charter of the Maſſachuſets Bay 
and that for regulating the government of the 
province of Quebeck are not ſpeedily & re- 
pealed, we ſhall ſee great numbers of Ame- 


IN. B. Since the fuppoſed date of this Dialogue, 
{which is in July, 1775,) the former of 'theſe acts has 
been repealed, to wit, in March, 1778. But there 
ſeems to be too much reaſon to fear this has been done 

; too 
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Scortiſh nation, ( amongfl 
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fican Church- of England- men give prof; of 
che compatibility of their religious ſentiments 
with a republican form of government. Nor 
on the other hand is it true that the Preſpy- 


terians and Independants, either of Great. 


Britain or North- America, | are generally 
. averſe, to monarchical NN and more 
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it whom Preſbyter 
is the eſtabliſhed religion,) have always been 
attached to monarchical Sovernment, both in in 
the laſt, "centar and the AER 15 and the 
Prefbytecipns « Þ England in the mi dle of 
the laſt century were a ſort of martyr rs s for 
monarchy, having b en excluded 19 000 All 


power it in the government for twelve years 


together, (from the death of king Charles 
the iſt to the reſtoration of. king Charles 
the 2d 95 in conſequence of their attachment 
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LY it; ; and they af 3 were the principal 
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1 late for the purpoſe of effecting a . 


between. Great-Britain and the revolted cologies. 
The other act has been neither repealed nor amended, 


notwithſtanding the great diſguſt it has given to the 


bulk of the inhabitants of the province to which it 
relates, as well as to thoſe of the revolted colanies, 
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inſtruments of reſtoring monarchical govern - 
ment in the perſon of king Charles the 2d in 
e year 1660. And now I believe that the 
reſbyterians and other diſſenters from the 
Church of England, both in England and 
North-America, are divided in their ſenti- 
ments concerning the moſt deſireable form 
of government, and that great numbers of 
them in North-America, and almoſt all of 
them in England, are very well diſpoſed to 
live under the limited monarchical govern- 
ment of Great-Britain, provided it be admi- 
niſtered with mildneſs and diſcretion, with- 
out any deſire to exchange it for a republican! 
government. But, if it were otherwiſe, and 
the Non-epiſcopalians of America ſhould 
generally prefer a republican form of ge- 
vernment to a monarchy, the eſtabliſh- 
ment of a biſhop amongſt them without their 
conſent would only tend to confirm them in 

that way of thinking, and excite them to 
haſten the meaſures that would be neceſlary 
to carry their political theory into execution. 


A fourth argument adduced by the ſaid 
Fs of America | in ſupport of their 
favourite 


| 636 ] 


favourite project of eſtabliſhing Epiſcopacy'i in 
that country, was the neceſſity of ſuch a mea- 
ſure in order to the enjoyment of even a bare 
toleration of the' Church of England in the 
ſaid country. This argument, we obſerved, 
was founded upon @ confuſion of ideas arifing 
from a looſe and inaccurate uſe of the words 
_ toleration and eftabhiſhment, For, as toleration 
means nothing more than permrſzon, it can 
never be truly affirmed that that part of. the 
religion of the Church of England which 
conſiſts in the exerciſe of the ſpiritual func- 
tions of biſhops, is not falerated in America, 
till a law is paſſed to prohibit and prevent 
the biſhops of England, Wales, and Ireland, 
(and indeed of every other country where 
Proteſtant biſhops are eſtabliſhed,) from re- 
ſorting to, and reſiding in, the Britiſh domi- 
nions in America, and exerciſing their ſpiri- 
tual functions there for the benefit of the 
clergy and laiety of their own perſuaſion, 
As no ſuch law has hitherto been paſſed 
either in Great-Britain or any of the Ame- 
rican colonies, it is unjuſt to ſay that Epiſco- 
Pacy is not tolerated in America: and thoſe 
* make this complaint only ſhew- that 
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they are defirous of introducing an eftabſrſh- 


ment of Epiſcopacy in America under the 
cloak and colour of a mere taleratzon, 


A fifth argument adduced by fame Epiſ- 
copalian writers on this ſubject was, that the 
Church of England was already eſtabliſhed, 
in point of law and right, in moſt of the 
provinces of North-America, if not in all, 
independently of the acts of their reſpective 
aſſemblies : and that therefore Epi 
ought to take place, and biſhops to be aQually 
appointed, there, in order to carry the ſaid 
eſtabliſhment of the Church of England, 
(which already was legally, or de jure, in 
force in America, ) into actual exiſtence and 
operation. This propoſition concerning the 
legal eſtabliſhment of the Church of England 
in America, they built upon four different 
grounds, to wit, 1ſt, the tranſplantation of 
the laws of England relating to religion and 
church-government into America by tbe fieft 
ſettlers there at their emigratian from Eng 
land; adly, The operation of certain general 
words in an act of the Engliſh parliament 
paſſed at the time of the union of England 

Vor. II. K k kk and 


L 618 J 
and Scotland in -the year 1 707 „ zdly, The: 
king's authority as ſupreme head of the 


Church of England, and his inſtructions 
under his ſignet and ſign- manual to his go- 
vernours of his American provinces in favour 
of the Church of England, which were 
affirmed by Mr. Bickley, (the attorney-ge- 
neral of the province of New-York'in the 
year 170%, to have the force of laws by 
virtue of the ſaid eccleſiaſtical ſupremacy; 
and 4thly, the virtual extenſion of the ſtatute 
of Uniformity in king Charles the ad's time, 
and the penal ſtatutes paſſed in the ſame 
reign againſt Proteſtant diſſenters, to America: 
All theſe grounds we have carefully exa- 
mined, and found to be weak and inſufficient 
or the purpoſe for _ oy arc ade 10 


Theſe are the privicipat arguments that 
have been made uſe of by the miffionaries of 
the: Society for propagating the' Goſpel, and 
ſome other Epiſcopalians in America, in ſup- 
port of their favourite meaſure of eſtabliſhing 
biſhops in America. Nor do I remember 
having ever heard, or ſeen, any W argu- 
ments * ce DK 3B e ed 


4 
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All chat remains therefore is to give you 
ſome account of the effect which theſe argu- 
ments, and the. ſollicitations of the zealous 


Epiſcopalians of America in favour, of. this 


meaſure, have had upon perſons of weight 


and authority in England, ſo as to become 


a ground of , apprehenſion to the Americans 
of other religious perſuaſions that ſuch a 


meaſure would one 1 be Wop 1 Great 


- . 
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Now as to this matter, I am not able to 


gion you all the information you may pro- 


bably wiſh to receive. I can only ſay that J 
have oſten been aſſured it has been a favourite 
object with ſome of the more zealous and 
bigh-church biſhops, and other clergymen, of 
England to procure biſhop; to be cſtabliſhed 
in America. It has been often mentioned 
by them in ſammons. and pamphlets, and 


. 7 M7; 


MPa, * it has been reported. 3 that they 
have ſeveral times recommended the meaſure 
to the king's miniſters. of. ftate in a moſt 
carneſt manner, But no miniſter has yet 


been found fool-hardy enough to follow theit 
advice. 


my KK Kk 2 


Of che eſfed 


of the ſaid 
arguments on 


perſons f 


weight and 
authority in 
England. 


Several bi- 
ſhops, and o- 
ther eminent 


clergy men, 


have been 
thought to be 
friends to the 
deſign of eſta- 
bliſhing bi- 
ſhops in A. 
merica. 


Dr. Secker, 4dvies; And amongſt the biſhops who were 
moſt zealous tor adopting this meaſure was he 

late odor Secker, archbiſhop of Canterbury, 

a perſon of great weight and authority in the 


the late arch- 
biſhop of 
Canterbury, 
was ſo in & 
very high de- 
gre. 


diligence in the diſcharge of his paſtoral 
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church, not only on account of the high 
Nation he filled in it, but of his excellent 
underſtanding and extenſive learning, the 
exemplary regularity of his lite and purity of 
his manners, and an uncommon degree of 


dutics, both as a pariſh-prieſt (when rector 
of the large pariſh of St. James in Weſt- 
minſter,) and as a biſhop and archbiſhop, 


All theſe circumſtances made him a perſon 
of great note and powerful influence. And 


he unfortunately adopted this high-church 


and dangerous ſyſtem of eſtabliſhing biſhops 


in America.—-That he ſhould have done fo, 
has, I own, always appeared to me exceed- 
ingly ſtrange, conſidering the ſoundneſs of 
his underſtanding and his great judgement on 
moſt other ſubjects, and conſidering likewiſe 
the principles he- had been taught in his 
youth: tor he had been born of Preſbyterian 
parents; and educated in that fet, But this 
circumſtance has been conſidered by ſome 

| — ä people 
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people as the very reaſon of his great zeal for 
Epiſcopacy, after he had. quitted the way of 
worthip in. which he had been educated by 
his parents ; it being not unuſual for converts 
to a ſet of religious opinions to embrace them 
with more warmth and zeal than is to be 
Yeen in thoſe who have been educated in 


them. But, whatever may have been the 


cauſe of it, it is certain. that he was a very 


zealous and formidable advocate for the mea 


ſure: of eſtabliſhing biſhops in America. 


He died in Auguſt, 1768: and about a year 


or two before his death there was a con- 


ſiderable ferment in North-America con» A 


cerning a deſign then ſuppoſed. to be in hand 
to carry this. meaſure into execution, and 
which, I imagine, was conſidered as the more 
likely to be true on account of his known 


ſentiments in favour of it. About that time 


About che 
year 1767 the 
mericans 

were under 


henfons thae 


a defi * 
this kind was 


then in hand. 


a certain Epiſcopal miniſter in the province. 


of New- Jerſey, (who had formerly, a8 I 


Proteſtants, but had, like archbiſhop Secker, 
quitted that perſuaſion, and corne over to the 
Church of England, ) publiſhed a pamphlet 
in favour of this —— eſtabliſhing bi- 

ſhops 


have heard, been of the Independant. ſect of 


Dr.Chandler, 
of Elizabeth. 


town in New. 


rſey, pub. ||| 
lite a pam» 

Phlet at that 
time to re- 


commend it. | 


A periodical 
paper, called 
The American 
Whig, was ſet 
on foot at 
New-York, 

in order to 
prevent it, 
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hops in America, wich was written in fo 
plauſible a ſtyle and manner that it made a 
conſiderable impreſſion on the minds of many 
people in America, exciting the members of 


the Church of England to take ſome ſteps to 
procure the accompliſhment of this longs 
wiſhed-for event, and the Preſbyterians, and 


other diflenters from the Church 'of England, 


to be as active in preventing it. The miniſter 
J mean was Dr. Chandler, miniſter of the 
Epiſcopal, or Church-of-· England, congrega- 
tion at Elizabeth-town in New- Jerſey. In 
conſequence of: the publication of this pam- 
phlet, (which was conſidered as a prelude to 


the meaſure of eſtabliſhing a biſhop in Ame 


rica, ) the diſſenters from the Church of Eng- 
land at New-York ſet on foot a periodical 
paper to anſwer the doctrines and ſuggeſtions 
contained in it, which they called tbe Ame. 


rican Whip, and in which all the acts of 
cruelty; and oppreſſion which had formerly 
been committed by biſhops of all ſorts, Pro- 


teſtants as well as Papiſts, were brouglit 
afteſn to light, and painted in the ſtrongeſt 


colours. And they more particularly expa- 


tiated upon thoſe which had been committed 
210! | by 
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by Proteſtant biſhops i in England in the reign 


of king Charles the firſt, which occaſioned⸗ 


the emigration of the people then called 
Puritans iti England, (who were: the prede- 
ceſſors of thoſe who have ſince been called 
Non-confurmiſis and Prateſtan. di ſſenters, ] 
to America about the year 1630, by which 
the New-England colonies were *firſt:effecs: 
tually peopled. The names of Laud, the 
proud and cruel archbiſhop of Canterbury, 
of Neal; biſhop of Durham, and Wren, 


biſhop of Norwich, with the ſevere and: un-- 
juſt puniſhments inflicted on Mr. Sherfield; 


Dr. Leighton, Mr. Prynne, Dr. Burton, and 
Dr. Baſtwick, by their procurement, and the 
ſuperſtitious ceremonies” introduced and; en- 
eouraged by: ſome of them, (which, . at-the 
time they were practiſed; excited a general 
apprehenſion i amongſt the mor ſober and 
zealous part of the Proteſtants) in Englands 
that the government hac a deſigir to re · eſta- 


bliſh the Popiſh religion,) were upon this 
occaſion again preſented to publick notice in 
this paper, in order to excitè a general alarm 
amongſt the readers of it concerning tlie de. 
_ 2 to be in hand, by ſhewing 19 
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whit enormous lengths the ſpirit of pride 
and perſecution, with which biſhops have 
ſometimes been animated, is capable of car- 


rying them: and no pains were ſpared 10 
make this paper as convincing. in point of 


argument, as inſtructive in point of hiſtorical | 


knowledge, and as poignant and intereſting 
in point of wit and manner of writing, as 
poſtible, and yet withall ſufficiently plain and 
eaſy for readers of the moſt ordinary talents 
to underſtand it. And it had the deſired 
effect: it raiſed a prodigious alarm in the 
minds of the Americans concerning the ſup- 


poſed defign of eſtabliſhing biſhops amongſt 


them, and revived all the antient animoſities 
againſt that order of clergymen, which for a 


long time before had (with but a few inter- 


ruptions) been gradually ſubſidĩing. This 
American Bbig came out either once 3 
week, or once a fortnight, (J forget which,) 
mode of. publication the admonitions con- 
tained in it had time to ſinl deeper into the 
minds of its readers than if it had been pub- 
liſhed all at one time. And it produced 
6 naturally ſuppoſe it would do,) 

a paper 
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a paper in anſwer to it, by ſome friend to 
the cauſe of Epiſcopacy, which was alſo pub- 
liſhed' periodically, as well as the American 
Whig, and at the ſame intervals of time be- 
tween every two numbers, that is, once a 
week or once a fortnight, It bore a very 
angry title, and was written, as I remember, 
in a ſtyle. of great haughtineſs and inſolence. 
It was called A Scourge for the American 
Whig. By Timothy Tickle, Efquire. And to 


this Scourge a reply was written, in defence 


It gave riſe to 
the publicati- 
on of two o- 


ther periodical 


Papers. 


of the American Whig, and intitled, A Kick 


for the Whipper. By Sir Jſauc Foot ; which 


out once a week or once a fortnight. All 
theſe three papers were printed at New-York 
in the years 1767 and 1768, and had the ill 
effect of ſetting the minds of the people of 
America in general, but particularly of the 
people of the city and province of New- 
York, (in which they were publiſhed,) of 
the two. oppoſite ſets of Epiſcopalians and 
Preſbyterians, very much upon the fret, and 
deſtroying all Chriſtian love and affection in 
them towards each other. And the ferment 
excited by theſe papers, together with the 

Vol. II. LIII appre- 


was likewiſe a periodical paper, that came 


Thefe paper 
Taifed a great 


deal of ani. 
+ 


Pteſbyterians 
and the Epiſ- 
copalians in 
N. America. 


An extract 
from a publick 
letter of the 
houſe of Re- 
preſentatives 
of the Maſſa- 
chuſets Bay in 
che year 1768, 
expreſſing 
their appre- 
henſions of a 
deſign to eſta- 
bliſh biſhops 
in America, 


N 
apprehenſion of having a biſhop eſtabliſhed 


in America, which had occaſioned the writ- 


ing them, were ſo great and extenſive in 


America, that the Houſe of Repreſentatives 


of the province of the Maſſachuſets Bay 
thought fit, in a publick letter to Mr. Dennis 
De Berdt, their agent in England, written in 


January, 1768, to inſtruct him to uſe his 


utmoſt endeavours to prevent ſo dangerous 
an eſtabliſhment. The paſſage of their letter 
relating to this ſubje& is as follows. The 
ec eftabliſhment of 4 Proteſiant Epiſcopate in 


& America is alſo very zealouſly contended for. 
«. And it is very alarming to a people whoſe 
e fathers, from the hardſhips they ſuffered 
« under ſuch an eſtabliſhment, were. obliged to 


« fly from their native country into a wilder- 


« neſs, in order peaceably to enjoy their privi- 
ce leges, civil and religious. Their being 


« threatened with the loſs of both at once muſt 
te throw them into a very diſagreeable fitua- 
* tion. We hope in God ſuch an eftabliſhment 
&« quill never take place in America; and we 


The 


e defire you will ſtrenuouſiy oppoſe it. 
& revenue raiſed in America, for aught we 
« can tell, may be as conſtitutionally applied 

& towards 


„ | es owned 0 fray 
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er towards the ſupport of prelacy as of ſoldiers 


« and penfioners. 1f the property of the 2 


ject is taken from him without his conſent, 
« it is immaterial whether it be done by one 
man or five hundred, or whether it be ap- 
plied for the ſupport f ecclefiaſiical, or 
« 77 litary, power, or both, It may be well 
« worth the confideration of the beſt politicians 
“in Great-Britain or America, f what the 
« natural tendency is of a vigorous purſuit of 
« theſe meaſures.” * This paſſage ſets forth 
in a clear and lively manner the dread and 
averſion the Americans entertain for the'eſta- 


bliſhment of Epiſcopacy amongſt them, 


There was another circumſtance, (befides 
Dr. Chandler's pamphlet before-mentioned, 
and the angry periodical papers to which it 
had given rife, and the known zeal of arch- 
biſhop Secker for the meaſure of eſtabliſhing 
biſhops in America,) which contributed to 
excite this alarm amongſt the Americans at 

LI1I 2 this 


* See the whole of this letter to Mr, De Berdt 
(which is indeed a moſt able performance and well 
worthy every gentleman's peruſal) in Almon's Re- 
membrancer, Number 34, pages 167 et ſeq. 


A clauſe in tha 
late ſtamp- act 
did likewiſe 
contribute to 
excite the ap- 
prehenſions of 
the Americans 
upon this ſub- 
ject. 
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this time. This was the manner of drawing 
up the famous American ſtamp-act in the 
year 1765, and the perſeverance of the mi- 
niſter of ſtate in England who procured that 
act to be paſſed, in cauſing it to be drawn up 
in that obnoxious manner, notwithſtanding 
the intimations he received from ſome perſons 
who were acquainted with the ſentiments of 
the Americans, that it would give them great 
diſguſt. The caſe was as follows. The 
perſons who were employed, by Mr. George 
Grenville's direction, to pen the draught of 
that famous bill, (which was to impoſe a 
ſtamp-duty upon all ſorts of writings made 

uſe of in law-proceedings, and conſequently 
upon all the proceſſes and ſentences, or judge- 


ments, of courts of juſtice,) copied the acts 


of parliament which had been long in force 
in England for impoſing the like duties upon 
the ſame ſorts of writings in England, amongſt 
which were the proceſſes and ſentences of the 
eccleſiaſtical courts in England, which are 
held under the authority of the biſhops - ſuch 
as citations, or monitions, in an eccleſiaſtical 
court, libels, allegations, depoſitions, anſwers, 
ſentences, or final decrees, inventories, and 


commiſſions 


{ 629 J 

commiſſions iſſuing out of eccleſiaſtical courts. 
When theſe writings were obſerved, by ſame. 
perſons who were well acquainted with the 
ſentiments ot the Americans upon theſe ſub- 
jects, to be mentioned in the draught of the 
propoſed ſtamp- bill as objects of the intended. 
tax, it is ſaid they took notice of it to Mr. 
Grenville and told him that they thought 
the enumeration of theſe inſtruments was 
unneceſſary, becauſe there were no eceleſi - 
aſtical courts in any of the colonies of Ame- 
rica, and that it would be prudent to for- 
bear making any mention of them, for 
fear of making the Americans uneaſy upon 
that ſubject as well as upon that of taxation. 
This ſeemed to be good advice. But Mr. 
Grenville refuſed to follow it, and is reported 

to have made anſwer, © That, though ſuch 
tc courts were not yet eſtabliſhed in America, 
« jt was very poflible that they might be 
« eſtabliſhed there in ſome future time; and 
„ that then it would be proper that thoſe 
© jinſtruments ſhould be liable to the faid 
ee ſtamp;duty.” And accordingly the enu 
meration of theſe eccleſiaſtical inſtruments 
was continued in the ſaid ſtamp-act, and had 
the ill effect, which had been foreſeen, of 


reviving 


if End of the ac- 
count of the 
| ſeveral cir- 
cumſtances 
Which have 
been thought 
| by the Non- 
epiſcopalians 
of America to 
ñůndicate a diſ- 
poſition in 

| perſons of 
| weight and 
authority in 
if | Great-Britain 
io cauſe bi- 
! {ſhops to be 
i eſtabliſhed a- 
4 mong them. 
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reviving in the minds of the Americans their 


apprehenſions of a deſign in the Britiſh 


government to eſtabliſh- Epiſcopacy among 
them. And, though the ſaid ſtamp- act was 


repealed in the following year 1706, the 


alarm occaſioned by the mention it had made 
of theſe eccleſiaſtical inſtruments was not 
thereby removed, but received new ſtrength 


in the ſame year 1766, or the following year 


1767, (Lam not ſure which,) by the pub- 
tication of Dr. Chandler's pamphlet above- 
mentioned in favour of that dreaded meaſure, 


and the other angry controverſial writings 


on the ſame ſubject, to which that pamphlet 
gave occaſion. 


Theſe are the principal inſtances I at pre- 
ſent recollect of the impreſſion made by the 
advocates for an American Epiſcopate on the 
minds of perſons of weight and influence in 
Great-Britain: and they are ſufficient, I pre- 
ſume, to ſhew that the apprehenſions of the 
Preſbyterians and other Non-epiſcopalians in 
America are not ill- founded; more eſpecially 
if we conſider (as, I believe, we ſafely may) 
a- majority of the biſhops of England, both 
F ̃ ĩͤ 4 e 
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at preſent and for fifty, or more, years paſt; 
as being patrons of that meaſure, and ear- 
neſtly deſirous of ſeeing. it carried into exe- 
cution. For thoſe men who have had in- 
fluence enough, in two ſucceſſive ſeſſions of 
parliament, to cauſe a bill for the mere tole- 
ration of Proteſtant diſſenters in England, 
that had been paſſed by the Commons of 
Great-Britain, to be thrown out in the Houſe 
of Lords, are not to be thought contemptible 
or inſignificant adverſaries.æ However, whe- 

| => 


& To theſe grounds for apprehending that ſuch a 
deſign has been entertained by the Britiſh government 
may now (in the year 1778,) -be added the dreadful 
denunciation of Dr. Markham, © archbiſhop of York, 
againſt the Americans in his ſermon preached before the 
Society for propagating the Goſpel in foreign parts, on 
the 21ſt day of February, 1777, when, from the ad- 
vantages gained by the king's troops over thoſe of the 
revolted colonies in the latter part of the year 1776, 
it was ſuppoſed by many people that thoſe colonies 
would ſoon be reduced to the neceſſity of ſubmitting at 
diſcretion to the government of Great-Britain. At 
this juncture his Grace laid down the ſyſtem of govern- 
ment which, he thought, ought, upon the reduction 
of the colonies, to be adopted with reſpect to them, 
in order to prevent a repetition of the rebellious reſiſt. 
ance to the authority of the Britiſh parliament which 


the; 


Of the plan of 
overnment 
or North-A- 

merica recom- 

mended and 
announced by 

Dr. Markham, 

archbiſhop of, 

York, in his 

ſermon on the 

21ſt day of Fe- 


bruary, 1777. 
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ther the Americans have ſufficient grounds 


8 * 
* . . 4 
# 


the arms of Great-Britain were then employed to fup- 
preſs, His Grace expreſſed himſelf in theſe wordt. 
* \ Qur preſpects bave been long dark. We may now per- 
ce "haps diſcover a ray of brightneſs. But for the cunti- 
e nuance and craic of it, we muſt rely on the wiſdom of 
& our governours ; in confidence that Neceſſity will at laſt 
provide thoſe remedies, which Foreſight did not: that the 
« dependance of the colonies may be no longer nominal 
& And, for our ſpiritual intere/ls, we hope the reaſoning 
& wohich was ſo juſt in the caſe of Canada that, if you 
ccc allowed their religion, you muſt allow a maintenance for 
« their clergy,” will be thought at leaft equally flrong 
« when it pleads for our own Church: that thoſe wha 
ce are diſpoſed to warſhip God in peace and charity may be 
« thought entitled to à regular and decent ſupport for their 
« miniflers : ——that they may not continue to want the 
« important office of Confirmation ; without the benefit of 


« which even a Toleration is not compleat :=—and that 


& zhoſe who haua à call to the miniſiry may not be obliged 
« to ſeek ordination at an expence which is very grievous, 
« and with the hazards of a long voyage, which has been 
bc already fatal to many of them. We have, ſurely, a 
« right to expect that the only eftabliſhed Church ſhould not, 
tc againſt all example, remain in a flate of oppreſſion, and 
ce that, whatever encouragemenis may be afforded, they 
« ſhould rather be for the profeſſing it than againſt it. 


& As to what relates to the delinguents, we, for our parts, _ 


& ſhould wiſh to ſay, ** Go, and fm no more.” But the 
ce intereſts of great ſlates require ſecurities that are not 
& precarious,” pn 

This 


fo 
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for entertaining this apprehenſion of the de- 
ſigns 
This paſſage is expreſſed in ſmooth and plauſible lan- 
guage: but it contains a variety of moſt bitter propoſi- 


tions, The laſt ſentence means, I preſume, that the 
members of the Continental Congreſs and the moſt 


active members. of the ſeveral provincial congreſſes, or 


conventions, in America, ought to. be hanged, and 
would be hanged, if the Americans ſhould be ſubdued, 

as the archbiſhop thought was then likely to be the caſe, 
What ought to have been done, or would have been 
done, in ſuch an event, I will not pretend to ſay. But 
there ſeems to be very little uſe in declaring beforehand, 
and eſpecially from the pulpit, that ſuch meaſures of 
ſeverity would be adopted. The firſt part of the fore- 
going paſſage alſo, which declares that . for the con- 
tinuance and increaſe of the ray of brightneſs which had 
lately ſhone forth [in the victories of General Howe's 
army at Long-Ifiand and the White Plains, and in the 
taking the forts on Hudſon's river, in the autumn of the 
year 1776] we muſt rely on the wiſdom of our governours ; 
in confidence that Neceſſity will at laſt provide thoſe remedies 
which Foreſight did not : that the dependance of the colonies 
may be no longer nominal,” muſt probably mean that the 
popular charters of ſome of the American colonies will 
be altered and made more favourable to the prerogative 
of the Crown, as that of the Maſſachuſets Bay had been 
in the year 1774; and that citadels and fortreſſes will 
be built in the principal towns, and- at the mouths of 


The probable = 


meaning of 


the laſt ſen- 


tence of the 
foregoing ex- 
tract. 


The probable 
meaning of 

the firſt part of 
the foregoing 
extract. 


the principal rivers, in North-America, with ſtrong 


garriſons to be perpetually maintained in them, to keep 
Vor. II. Mm mm the 


Six propoſi- 

tions 2 
to the Churc 

of England, 
contained in 
the foregoing 
extract from 
thearchbiſhop 


of York's ſer- 


mon. 
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ſigns of the Britiſh government, or not, it is 


moſt 


the inhabitants in awe and ſubjection to the Britiſh 
government. For theſe are the things which would 
moſt effectually tend to bring the colonies under a 
real, inſtead of a nominal, dependance upon Great- 
Britain, This is a rich text, and would require a very 
ample comment to bring to light all the political trea- 
ſures contained in it. But this is a taſk I ſhall not un- 
dertake; partly becauſe it is impoſſible to know with 
certainty what remedies the archbiſhop had in his mind 
when he declared his confidence that Neceſſity would at 
laft provide thoſe remedies which Foreſight did not, though 
it is eaſy to form ſhrewd conjectures concerning them; 
and partly becauſe it is not material to the purpoſe for 
which I have here cited the archbiſhop's authority, 
which is only to ſhew that thoſe Americans, who are not 
of the Church of England, have had good reaſon to appre · 
hend that the Britiſh government entertained ſome deſigns 
in favour of Epiſcopacy and the eſtabliſhment of that 
church in America, which would be diſagreeable to them, 
Now upon this ſubje& the archbiſhop has not left us 
to gueſs at his meaning, but has expreſſed himſelf pretty 
fully; infomuch that we may clearly collect from his 
words in the foregoing paſſage, the fix following pro- 
poſitions; to wit, 1ſt, That the Church of England is 
already, in point of law and right, the eſtabliſhed 
church in the Britiſh colonies in North-America; 
2dly, That it is the only eſtabliſhed church there; 
3dly, That, notwithſtanding it is the eſtabliſhed church 
in thoſe colonies in point of law and right, it, never- 
| theleſs, 


2 he: 
moſt certain that they do entertain it; and 
that 


theleſs, is, in fact, in a ſtate of oppreſſion in thoſe 
colonies, and below a ſtate of toleration ; 4thly, That 
it cannot juſtly be ſaid to be tolerated in North- America 
till biſhops are eſtabliſhed there, to adminiſter to the 
adult laiety the important office of Confirmation; 5thly, 
That it is alſo neceſſary to eſtabliſh biſhops in North- 
America for the ſake of the young men who are edu- 
cated there for the miniſtry of the Church of England; 


that they may not be obliged to come to England to 


receive holy orders, and thereby put themſelves to an 
expence which they can ill ſupport, and alſo run the 
hazard of their healths and lives by the ſea- voyage 
which has already proved fatal to ſome of them; 6thly, 
That, where-ever it is proper to allow a religion to 
be profeſſed, it is alſo proper to provide by law a main- 
tenance for the clergy who adminiſter the offices of that 
religion, and not to Jeave them to be maintained by the 
voluntary contributions of their reſpective congrega- 
tions; — that this reaſoning was wiſcly and juſtly 
adopted by the Britiſh parliament, on the occaſion of 
the late Quebeck-· act in June, 1774, as a ground for 
reviving the right of the popiſh prieſts of the pariſhes in 
Canada to the tythes of their popiſh pariſhioners ; — 
and that it is, at leaſt, equally ftrong, when applied to 
the caſe of the members of the Church of England in 
the Engliſh colonies in America, and that they ought 
to be conſidered as intitled to a regular and decent ſupport 
for their miniſters, or that tythes, or ſome other legal 
payment, ought to be eſtabliſhed, and would now be 

| Mmmm 2 ſoon 
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that in a very violent degree. And therefore. 


good 
ſoon eſtabliſhed, by the authority of Great-Britain, in 


the ſeveral Enaliſh colonies in America, for the ſupport 


of miniſters of the Church of England; and that all the 
inhabitants of America ought to be liable to pay theſe 


tythes, or .other contributions, as well as thoſe who 
are members of the Church of England, (juſt as, here 


in England, Preſbyterians and Quakers, and other diſ. 
ſenters from the Church of England, are obliged to pay 
tythes to the miniſters of the eſtabliſhed church ;) becauſe 
the Church of England is the only eſtabliſhed church in 
America as well as in England, 


Theſe propoſitions I take to be all wholly deſtitute of 
any foundation in truth, or law, or good policy: and I 
hope I have ſufficiently ſhewn them to be ſo in the 
courſe of the foregoing pages. But, whether they are 
falſe or true, politick or impolitick, they afford an ample 
proof that the Non- Epiſcopalians of America have, of 
late at leaſt, had juſt grounds for their apprehenſions of 
a deſign in the Britiſh government to eſtabliſh biſhops 
and the Church of England in thoſe provinces. For it 
can hardly be ſuppoſed that ſo eminent a prelate as the 
archbiſhop of York, (who had ſo lately been entruſted 
with the education of the heir-apparent of the Crown; 
and, fince his removal from that employment, had been 
promoted to the ſecond dignity in the Church; and 
who is known to be ſo intimately connected with ſome 
of thoſe men of power among us who have been moſt 
zealous for the ſubjugation of America ;) would ven- 


ture 
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good policy now requires, that an act of the 
Britiſh 

ture to deliver from the pulpit, on ſo ſolemn an oecaſion 
as that on which that ſermon was preached, any politi- 


cal opinions which he did not know to be agreeable to 


the ſentiments of theſe. great. perſons by whom the 
publick. councils of the nation are conducted, 


And, as this ſermon of the archbiſhop of York ſeems 
juitly intitled to be conſidered as a kind of publick pre- 
vious manifeſto, or declaration, from the rulers of the 
kingdom, of the meatures which were thought proper 
to be adopted by the Biitiſh government in the event, 
(which was then thought io probable and ſo near at 
hand, ) of an intire ſubjugation of America, it will not 
be zmiſs to mention another paſſage of it which relates 
to a body of people here in England itſelf, who have 


hitherto been thought deſerving of great regard; I mean, 


the Proteſtant diſſenters. Coucerning this worthy part 
of our domeſtick community the archbiſhop expreſſes 
himſelf in theſe words. Jhen à ſedt is glabliſbed, it 
& uſually becomes a party in the ſlate; it has its interefls; 
&« it has its animeſities ; together with a ſyſtem of civil 
& opinions, by which it is diſtinguiſhed, at legft as much as 


&« by its religious. Upon theſe opinions, when cautrary 1 land 


& the well-being of the community, the _— of the 
„fate is properiy exerciſed, | 


« The laws enacted againſt Papiſis have been extremely 
& ſevere: but they were not founded on any difference in 
« religious ſentiments. The reaſons upon which they were 
* founded are purely political, 

« The 


Another ex- 
tract from the 


ſame ſermon, 
relating to the 
Proteſtant diſ- 
ſenters in Eng- 
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Britiſh parliament ſhould immediately be 
paſſed 


ac The Papiſts acknowledged a ſovereignty different from 
& that of the ſtate; and ſome of the opinions which they 
dc maintained made it impoſſible ſor them to give any ſecurity 
« for their obedience. Me are uſually governed by tradi- 
ce tional notions, and are apt to receive the partialities and 
% averſions of our fathers. But new dangers may ariſe : 
& and, if at any time another denomination of men ſhould 
ce be equally dangerous to our civil intereſts, it would be 
« ;uſtifiable to lay them under ſimilar re/traints,” 


The meaning of this laſt ſentence, when turned into 
plain Engliſh, ſeems to be this. The Preſbyterians 
* of England are at this day as much enemies to Go- 
« vernment, and as dangerous to our civil intereſts, 
« as the Papiſts were in the reign of queen Elizabeth, 
(when they were continually entering into plots 


« with the Spaniards and the Queen of Scots to de- 


ie throne and aſſaſſinate her,) and in the reign of king 
« James the 1ſt, (when they formed the deſign of 
« blowing up the Parliament-houſe with gun- powder 
at the time that the King, and all the Lords and 


„Commons of England were to be aſſembled in it;) 


« which were the times and occaſions of making thoſe 
ce ſevere laws againſt the Papiſts. Therefore it is now 
& equally juſt and neceſſary to make the like laws 
66 _ the Proteſtant diſſenters,” 


This is a ſtrange accuſation to be brought againſt 
that body of men in England who have, of all others, 


been. 
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a to remove this apprehenſion from their 


minds 


been moſt uniformly and zealouſly attached to the go- 
vernment of the Princes of the Houſe of Hanover ever 


ſince the firſt moment of their acceſſion to the throne of 
theſe kingdoms ! 


The whole ſyſtem of meaſures, therefore, which 
the archbiſhop recommends and announces in that 
fermon, as fit and likely to be adopted by the Britiſh 
government upon the ſuppreſſion of the rebellion in 
America, conſiſts of the following particulars; to wit, 


1ſt, To extend to the Preſbyterians, and other Pro- 
teſtant diſſenters, in England, the ſevere laws that have 
heretofore been made againſt Papiſts. 


2dly, To eſtabliſh tythes, or ſome other legal pay- 
ment, in the American colonies for the maintenance of 
the clergy of the Church of England; and®to require 
perſons of all religions to contribute to this payment as 
well as the members of the Church of England, 


3dly, To eſtabliſ biſhops in the American colonies, 


And, Athly, To make ſuch civil regulations in the 
American colonies as fhall keep them in a real, not a 
nominal, dependance on Great-Britain. What theſe 
ſhould be, the archbiſhop does not ſpecify, But it 
ſeems probable that he meant the alteration of the 
popular 2 the erection of fortreſſes with ſtrong 
| garriſons 


Aſummary of 
the meaſures 
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archbiſhop. 


[ 640 J 
minds in the moſt compleat and ſatisfactory 


manner, 


*** and the 
creation of many new civil employments with con- 
fiderable ſalaries, in the collection of the cuſtoms, in the 
law, and in other departments, in ordet to make many 
of the principal people in every colony 34, 200g on 
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. on 


the tendency 
of the ſaid 


: meaſures, 


Theſe.,are the permanent meaſures which the arch- 
biſhop recommends as fit to be adopted after the reduc- 
tion of America to the obedience of the Crown and 
Parliament, beſides the temporary meaſure of hanging 
a good many members of the Congreſs and other Ame- 
rican conyentions, and other principal offenders, for 
high treaſon, by way of ſalutary terror to the reſt, 
Now, if the firſt of theſe four permanent meaſures 
were to be adopted in England, it would be as likely 
as almoſt any thing that can be thought of, to produce 


à tebellion here at home: and, if either of the other 


three meaſures were to be adopted with reſpect to 
North-America, after the ſuppreſſion of the preſent 
troubles there, it would almoſt intallibly (if there was 
any ſtrength, or ſpirit, left in the country,) give oc- 
caſion to a new rebellion there. Such is the tendency 
of the ſyſtem of policy laid down by the archbiſhop. 


If therefore it really was not approved by our miniſters 


of ſtate and the majorities of both houſes of parliament, 
it is to be lamented that they did not publickly diiavow 
it, and paſs a cenſure on the ſermon in which it was 


delivered, as was done with reſpect to Dr. Sachevescil's 


3 | ſeditious 
— 
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manner, by declaring it to be the fixed reſo- 
lution of the king and parliament of Great- 
Britain that no Proteſtant biſhop ſhall ever 
be eſtabliſhed in any of the Britiſh provinces 
in America, either by regal or parliamentary 
authority, without the expreſs conſent and 
concurrence of the aſſembly of ſuch pro- 
vince, : 20 29474 30 If! Inc 


ſeditious emen in 8 Fen} s reign, and has been 
done on many other occaſions with reſpect to papers of 
dangerous and pernicious import. New, indeed, (tin 
December, r778,) in conſequence of the ſurrender of 
General Burgoyne's army at Saratoga in October, 1777, 
and the treaty between the French king and the Ame- 
ricans | in February, 1778, and the conciliatory acts of 
parliament to which thoſe two events gave riſe, this 
ſyſtem may be faid' to have been diſavowed, or rather 
abandoned, by them ; at which conſequence of thoſe 
unfortunate events, I preſume, all lovers of liberty 
rejoice, But till, I am perſuaded, it will be found 
neceſſary, if matters can be happily made up with 
the Americans, to give them an expreſs parliamen- 
tary ſecurity, that no- attempt ſhall ever be made by 
Great · Britain to eſtabliſh biſhops among them, or 
to force them to pay tythes, or any other contribution, 
for the maintenance of an Epiſcopalian clergy, without 
the conſent of their own aſſemblies, 


Vo. II. Nnnn FRENCH. 


| 
| 
| 
| 
| 
| 


blies. 


End of che 


account of the 


grounds of the 
meaſure here 
recommend- 


el, of paſling 


an act of par- 
liament to re- 
move from the 

inds of the 


Americans all 
4 


* having bi- 


. 


mongſt them 
without the 
conſent of 
their aſſem- 
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RENCRMAÄ NV. 
I am now ſatisfied that the Non-epiſco- 


palians of America have had juſt grounds to 


apprehend that the Britiſh government would 
one day undertake the eſtabliſhment of bi- 
ſhops among them, and perhaps alſo the 
eſtabliſhment of tythes, or ſome other .gene- 
ral contribution, for the maintenance of the 
Epiſcopal clergy : and therefore I moſt per- 


fectly agree with you in thinking that an act 


of the Britiſh parliament ought to be paſſed 
without delay, in order to remove this ap- 


prehenſion. I therefore deſire you would 


now proceed to the conſideration of the laſt 


meaſure you ſeemed to think neceſſary to be 


taken in the preſent critical ſituation of things, 
in order to prevent a civil war between Great- 
Britain and her colonies in North-America, 
which, unleſs ſome very ſpeedy and effectual 


meaſures be taken to avoid it, ſeems now to 


be impending. This laſt meaſure was an al- 
teration in the conſtitution of the provincial 
councils in the ſeveral royal governments of 
America, which are governed under the 
king's commiſſions to his governours, with- 


out a charter, 


ENGLISH- 
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ENGLISHMAN. 


I am glad we have done with that tedious 
inquiry concerning the eſtabliſhment of bi- 
ſhops and the Church of England in Ame- 
rica, which had almoſt exhauſted my pa- 
tience. The meaſure we are now to take 
into conſideration lies within a much nar- 


rower compaſs, and will take up no great 


time in diſcuſſing. It is (as you well re- 
member,) to amend the conſtitutions of the 
provincial councils in the ſeveral royal go- 
vernments of America (which are governed 
only by the king's commiſſions without a 
charter, ) by increaſing, to at leaſt twice their 
preſent number, the members of ſuch coun- 
cils, -and appointing them to hold their ſeats 
in the faid councils during their lives or 
good behaviour, inſtead of holding them at 
the-mere pleaſure of the Crown. 


The provincial councils now exiſting | in 
the ſeveral royal governments of America 
act in their reſpective provinces in a two-fold 
capacity, to wit, iſt, as a council of ſtate, 

Nonn 2 4G 


Ofthe amend, Wi 
ment of the , 
conſtitution of 
the councils of 
the ſeveral 
provinces in 
America 
which are go- 
verned by the 
king's com- 
— with- 


out a charter, 
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_ privy council, to the governour, to aſſiſt 


Him with their advice. in. the execution of 
thoſe parts of his commiſſion which are 


branches of the executive power, and adly, 


as a legiſlative body that co- operates with the 


dovernour and aſſembly in making laws, 


It is in this latter capacity that I conceive 
their conſtitution to be imperfect, becauſe it 
is not calculated to obtain for them a ſuffi. 
cient degree of reputation and dignity in the 
eyes of the people to give weight to their 


| deliberations. Their preſent conſtitution is 


this. They are appointed by the king in his 
inſtructions to the governour under the ſignet 
and ſign- manual, and may be removed at the 
pleaſure of the Crown in the ſame manner: 
and their number is only twelve. The In- 
ſtructions to the governours of the ſeveral royal 
governments in America are all, as I believe, 
pretty nearly the ſame. Thoſe to the governour 


of Georgia relating to this ſubject are as follows. 


INSTRUCTION I. 
Appointing the council of the province. 


« With theſe our inſtructions you will 
receive our Commiſſion under the great 
& ſeal of Great-Britain, . you our 
captain- 
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t captain- general and governour in chief of 
« ur colony of Georgia in America. \ You 
« are therefore to take upon you the execu- 
« tion of the place and truſt. we have re- 
« poſed in you, and forthwith to call together 
« the following perſons by name, whom-we 
« have appointed to be of our council for 
* that colony, [to wit, A. B; C. D; E. F; 
G. H; &c. to the number of twelve.“ 


In$TRUCTION 3 


Oaths to be taken by the governour and council, 


* And you are, with all due and uſual ſo- 
© Jemnity, to cauſe our ſaid commiſſion to 
© be read and publiſhed at the faid meeting 
© of our couneil: which being done, you 


* ſhall then take, and alſo. adminifter to each 


« of the members of our faid council, the 
© oaths mentioned in an act paſſed in the firſt 
« year of his late Majeſty our royal father's 
« reign, intitled, An act for the further ſe- 
ce curity of his Majeſly's perſon and goveru- 
e ment, and the ſucceſſion of the Crown in the 
« heirs of the late princeſs Sophia, being Pro- 
« teſtants, and for extinguiſhing the hopes of 

ec *« the 
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&* the pretended prince of Wales and his open 
* and ſecret abettors; as alſo make and ſub- 
« ſoribe, and cauſe the members of our ſaid 
© council to make and ſubſcribe, the decla- 


4 ration mentioned in an act of parliament 


« made in the twenty-fifth year of the reign 
«, of king Charles the ſecond, intitled, An 
« att for preventing dangers which may hap- 
e pen from popiſb recuſants. And you, and 
te eyery of them, are likewiſe to take an oath 
* for the due execution of your and their 
te places and truſts with regard to your and 
« their equal and impartial adminiſtration of 
« juſtice. And you are alſo to take the 
* oaths required, by an act paſſed in the 
« ſeventh and eighth years of the reign of 
© king William the third, to be taken by 
* governours of plantations “ To do their 
de utmoſt that the acts of parliament relating 
e to the plantations be obſerved.” 


InNsTRUCTION III. 
Concerning the oaths to be taken by all perſons 
holding places of truſt or profit in the province. 

e You ſhall adminiſter, or cauſe to be ad- 


:< miniſtred, the oaths mentioned in the afore- 
« ſaid 
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* ſaid act, intitled, An a? for the further 
« ſecurity of his Majeſty's perſon and govern- 
« ment, and the fucteſſion of the Crown in the 
« heirs of the late princeſs Sophia, being Pro- 
« teflants, and for extinguiſhing the hopes of 
« the pretended prince of Wales, and bis open 
« and ſecret abettors, to the members and 
« officers of our council and aſſembly, and 
to all judges and juſtices, and all other 
te perſons that hold any office, or place, of 


c truſt or profit in our ſaid colony, whether 


« by virtue of any patent under our great 
* ſeal of this kingdom, or our publick ſeal of 
* Georgia, or otherwiſe. And you ſhall 
“ alſo cauſe them to make and ſubſcribe the 
te aforeſaid declaration. Without the doing 
* of all which you are not to admit any 


* perſon whatſoever into any publick office, 


« nor ſuffer thoſe who have been admitted 
e formerly, to continue therein. 


* 


InoTRUCTION IV. 
Concerning the communication of ſome of the 
inſtructions ta the council. | 


r You are forthwith to communicate to 
our ſaid council ſuch and ſo many of theſe 
our 


A 6 J 

i our inſtructions wherein their advice and 

<.. conſent are. required; us likewiſe all ſuch 

others, from time to time, as you ſhall 

« find convenient 2 gur. Ae * be im- 
« h r WEE | 


N \ y 1 , * 


" 
of * 


Aus MY UC Tx ON: 'V. 1 
DRE freedom of debate 7 in the council, 


e You are to permit the amber of the 
«, ſaid council to have and enjoy freedom of 
e debate and vote in all affairs of publick 
concern that may be debated in council. 


InsTRUCTION VI. 


of the number of counſellors neceſſary for doing 
buſineſs as a council. 


4 And, although by dais afore- 
ce ſaid we have thought fit to direct that any 
© three of our counſellors make a quorum, 
ce it is nevertheleſs our will and pleaſure that 
&* you do not act with a quorum of leſs than 
© five members, unleſs upon extraordinary 
d emergencies, when a greater number can- 

not conveniently be had, 

| . | IN STRUC» 
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ck 


of the manner of ſupphing Vacancies fn as 
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INSTRUCTION VII. 


Pit. Oc, council. 


* 


* ks 486k we: may: be A informed 
* of the names and characters of perſons fit 
« to ſupply the vacancies that may 2 | 
“ in our council of Georgia, you are, from 
time to time, when any. vacancies ſhall 
„happen in our ſaid council, forthwith to 
© tranſmit unto our commiffioners for trade 
« and plantations, in order to be laid before 
e us, the names of three perſons, inhabi- 
te tants of our ſaid colony, whom you ſhall 
* eſteem the beſt qualied for that Purpoſe. 


448 


InsTRUCTION VIII. 


a ene of the council who ſhall 
be appointed by the governour himſelf, #0 the 
number of not more Shur ſeven counſellors. 


n * And, whereas by our commiſſion you 
« are impowered, in caſe of the, death or 
i abſence of any of our council of the ſaid 
#* colony, to fill up the vacancies in our ſaid 
You, II. Qoog9 * council 


- 
— — — — 2 — 5 
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ce n to the number of ſeven, and no 
© more; you are, from time to time, to 
e ſend unto. our commiſſioners for trade and 


« plantations, in order to be laid before us, 


ce the names and qualities of any member, 
t or members, by you put into our faid 
* council, by the firſt — after 


koh fn 


„ 


InsTRUCTION IX. 


cer the qualities to be ought far i in th 
members of the council, and in the other off 
cers of the civil government, who are to be 
appointed by the governour. 


« And in the choice and nomination of 
e the members of our ſaid council, as alſo 
« of the chief officers, judges, aſſiſtant juſ- 
<«- tices, and other ' officers whom you are 
% impowered to appoint, you are always to 
e take care that they be men of good life, 
<« well-affeted to our government, of good 
cc eſtate, and of abilities ſuitable to thei 


I employments. 
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INSTRUCTION X. 
07 the fulperjor of. members of the * 


« You are neither to augment nor dimi- 
«niſh the number of our ſaid council, as it 
js hereby eſtabliſhed; nor to ſuſpend any 
of the members thereof without good and 
« ſyfficient cauſe, nor without the conſent 
* of the majority of the ſaid council ſignified 
ce in council, after due examination of the 
* charge againſt ſuch counſellor and his 
e anſwer thereunto. And, in caſe of ſuſ- 
« penſion of any of them, you are to cauſe 
“your reaſons for ſo doing, together with 
e the charge and proofs againſt the ſaid per- 
« ſons, with their anſwers thereunto, to be 
« duly entered upon the councit-books, and 
* forthwith to tranſmit copies thereof to our 
* commiſſioners for trade and plantations, 
® to be laid before us. 


= Neverthelels, if it ſhall happen that you 


f © ſhall have reaſons for ſuſpending of any 


* counſellor not fit to be communicated to 
* the council, you may in that cafe ſufpend 
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* ſuch perſon without their conſent, But 
ec you are thereupon. immediately to ſend to 
* our commiſſioners for trade and planta- 
te tions, in order to be laid before us, an 
ec account of your proceedings therein, with 
ec your reaſons. at large for ſuch ſuſpenſion, 
te as alſo for not communicating the ſame to 
« the council z,, and, duplicates thereof by 
© the next ee, 


* 4 


n AK... 


Olivia the abſence and non-attendance if 
ks the members of the council. 


« And, 1 we are ſenſible that * 

1 tual care ought to be taken to oblige the 
* members of our council to a due attend - 
* ance therein, in order to prevent the mam 
0“ jnconveniencies that may happen for want 
« of a quorum of the council to tranſad 
10 buſineſs, as occaſion may require: it is 
* our will and pleaſure, that, if any of the 
% members of our ſaid council, reſiding in 
e the ſaid colony, ſhall hereafter abſent 
* themſelves from our ſaid colony, and con- 

« tinue abſent for above the ſpace of twelve 


© months 


Fec« 


any 
vant 
act 
it 1s 
the 
g in 
lent 
con- 
elve 


nths 
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| fign-manual ; 
. our faid cauncil hal immedi ately there- 


tions, in order to be laid before us. 
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% months together, without leave from you, 


or from our governour, or commander i in 


„ 


being, firſt obtained under your, or his, 
hand and ſeal ; or ſhall remain abſent for 
the ſpace of two years ſucceſſively without 
our leave given them undet our royal 
their place, or places, in 


© SS 0 


And that, if any of 


the members of our + Gai council, reſiding 
within the ſaid colony, ſhall hereafter 
wilfully abſent themſelves from the coun- 
cil-board, (when duly ſummoned,) with- 


out a juſt and lawful cauſe, and ſhall 
perſiſt therein after admonition, you ſuf- 
pend the faid counſellors, fo abſenting 
themſelves, till our further pleaſure be 
known; giving timely natice thereof to 
our commiſſioners for trade and planta- 
And 
we do hereby will and require you, that 
this our royal pleaſure be ſignified to the 
ſeveral members of our council aforeſaid, 
and that it be entered in the council-books 
of our faid council, as a ſtanding rule. 


INSTRUC- 
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IN Ius TRV TON XXXVIm. 15 
OT, the eftabliſhment of the Fees of 
officers in the province. | 
40 „And you are, with the advice and con- 
60 ſent of the ſaid council, to eſtabliſh a table, 
4 or tables, of fees to be taken by the re- 
« ſpective officers within our ſaid colony; 
« taking care that they be within the bounds 
44 of moderation, and that no exaction be 
" made upon any occaſion whatſoever, as 
« alſo that ſuch tables of all fees be pub- 
a . hung up in all places where ſuch 
4e fees are to be paid. And you are to 
* tranſmit copies of all ſuch tables of fees 
&* to our commiſſioners for trade and plant- 
cc _ ations, in order to be laid before us, as 
1 aforeſaid. | 


TY 


INSTRUCTION LV. 


Of the 1 of judges and Juftices of 
the peace. 

* You ſhall not appoint any perſon to be 

* a judge, or juſtice of the peace, without 

ce the advice and conſent of, at leaſt, three 

* of our council, fignified in council. Nor 

* ſhall you execute yourſelf, or by deputy, 


any of the ſaid offices. ] 
« An 


ind 
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And it is our further will and pleaſure, 
That all commiſſions to be granted by you 
« to any perſon or perſons, to be judges, 
« juſtices of the peace, or other neceſſary 
10 officers, be granted — pleaſure only. 


InsTRUCTION LXII. 


Appointing the ſurveyor general of the alan 
in the diſtridt of America in which Georgia 
is cumprebended, to be a counſellor extraor- 
dinary in the ſaid province, whenever he 
| ſhall | happen to refide there ; but without 
being intitled, by virtue of a ſeniority at 
the council-board acquired by fuch appoint- 
ment, to become commander in chief of the 
province. 
« Whereas it is convenient for our royal 
« ſervice that all the ſurveyors- general of 
our cuſtoms in America, for the time be- 
* ing, ſhould be admitted to fit and vote in 
« the reſpective councils of the ſeveral iſlands 
* and provinces within their diſtricts, as 
« counſellors extraordinary, during the time 
&« of their reſidence there; We have there- 
fore * fit to conſtitute and appoint, 
hy * and 
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te and we do hereby conſtitute. and appoint, 
* che ſurveyor · genetal of our cuſtoms for 
« our Southern diſtrict, and the ſuryeyor- 
te general of our cuſtoms. within our faid 
« diſtrict for the time being, to be coun- 
« ſellors extraordinary in our ſaid colony: 

« And it is our will and pleaſure, that he 
* and they be admitted to fit and vote in 
«. our ſaid council, as counſellors extraor- 


« dinary, during the time hd M or FOG; 
4 refidence there. | 


Rut it ht our royal intention, if, FO 
length of time, the faid ſurveyor-general 
< ſhould become the ſenior counſellor in our 
« ſaid colony, that neither he nor they ſhall, 
by virtue of ſuch ſeniority, be ever capable 
« to take upon him, or them, the admini- 
« tration of the government there, upon the 
«« death, or ablence, of our captain-general, 
« or governour in chief, for the time being, 
« But, whenever ſuch” death, or abſence, 
4 ſhall happen, the government ſhall de- 
« volve upon the counſellor next in ſeniority 
* to the ſurveyor-general ; unleſs we ſhould 
* hereafter think it for our royal ſervice to 


„ nominate 
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« nominate the faid ſurveyor-general, or any 
« other of our ſaid ſurveyors-general, coun- 
« ſellors in ordinary in any of our govern- 
« ments. within their furvey, who ſhall not 
“jn that caſe be excluded any benefit which 
« attends the ſeniority of their rank in the 
66 council | 


INSTRUCTION XC. 


Concerning the eflabliſhment of martial law 
in the province. 


40 Yau ſhall not, upon any occaſion what- 
« ſoever, eſtabliſh, or put in execution, any 
5 articles of war, or other law- martial, upon 
< any of our ſubjects, inhabitants of the ſaid 
«« colony, without the advice and conſent 
* of our council. 
InsTRUCTION CIV. 
The governour and council may act according to 
their own diſcretion, for the advantage and 
_ ſecurity of the colony, in all cafes that are nat 
provided for by the commiſſion and — 
trons ; with ſome exceptions. 
If any thing ſhall happen that may be 
« of advantage and ſecurity to our ſaid co- 
* Jony, which is not herein, or by our com- 
Vol. II. Pppp * miſſion, 
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«© miſſion, provided for, We do hereby al- 
low unto you, with the advice and con- 


4 « ſent of our council, to take order for the 


e preſent therein, giving to our commiſſion- 
<« ers for trade and plantations ſpeedy notice 
ce thereof, in order to be laid before us; 
« that ſo you may receive our ratification, if 
« we ſhall approve of the ſame. 


« Provided always, that you do not, by | 
« colour of any power given you, commence, 
« or declare, war without our knowledge 
« and particular commands' therein ; ex- 
* cept againſt the Indians upon emergencies: 
« wherein the conſent of our council ſhall 
«© be had, and ſpeedy notice thereof given 
* to our commiſſioners for trade and plant- 
« ations, in order to be laid before us. 


Ins TRUCTION CVI. 
The governour , ſhall not go to Europe without 
Gy the king's expreſs leave, 
And, whereas great prejudice may hap- 
pen to our ſervice and the ſecurity of the 
« ſaid colony by your abſence from thoſe 


| << parts, 
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c« parts, you are not, upon any pretenoe 
« whatſoever, to come to Europe from your 
« government, without baying firſt obtaiged 
leave for ſo doing from us under our fign- 
« manual and fignet, or 7 our order in 
« our 7 privy ne. AT ö 


INSTRVUSTION CVIL 


Reftridtion of the power of the eldeſt counſellor 
of the province, when, by the death, or ab- 
fence, of the governour, he becomes the com- 
mander in chief of the province. 


« And, whereas we have been pleaſed; by 
© our commiſſion, to direct that, in caſe of 
<« your death or abſence from our ſaid colony, 
© and in caſe there be at that time no perſon 
* upon the place commiſſionated, or ap- 
“ pointed, by us to be our lieutenant-go- 
« yernour or commander in chief, the eldeſt 
« counſellor, whoſe. name is firſt placed in 
« theſe inſtructions to you, and who ſhall 
be, at the time of your death or abſence, 
“ reſiding within our ſaid colony, ſhall. take 
© upon him the adminiſtration of the go- 
« yernment, and execute our ſaid commiſſion 
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& and inſtructions, and the ſeveral powers 
and authorities therein contained, in the 
« manner therein directed: It is, neverthe- 
* leſs, our expreſs will and pleaſure that, in 
1 ſuch caſe, the faid eldeſt. counſellor, or 
. preſident, ſhall forbear to'paſs any act or 
te acts, but ſuch: as ſhall be immediately ne- 
6 ceſſary for the peace and welfare of our 
« ſaid colony, without our particular order 
c for that purpoſe; and that he ſhall not 
© take upon him to diſſolve the aſſembly, if 
“ it ſhould happen that there ſhould be an 
ce aſſembly then in being; nor to remove, 
or ſuſpend, any of the members of our 
* faid council, nor any judges, juſtices of 
* the peace, or other officers, civil or mili- 
* tary, without the advice and conſent of, 


cc at leaſt, ſeven of the council. And our. 


« ſaid preſident is to tranſmit over to our 
% commiſſioners for trade and plantations, 
“ by the firſt opportunity, the reaſons for 
„ ſuch alterations, ſigned by himſelf and 


* our council, in order to be laid before 
© us. 


InsTRUC- 
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InsTRUCTION CVIT. 
In the abſence of the governour in chief fron 


the province, the lieutenant-governour, or 
commander in chief, of the province for” the 
time being, ſhall enjoy. ne balf of the g6- 
wernour's ſalary and 15 + Anid 


er bn And, whereas we are ng! in the beſt 
of *« manner to provide for the ſupport of the 
if cc government of our faid colony, by ſetting 


« apart a ſufficjent allowance to ſuch perſon as 
&« ſhall be our governour, licutenant-govern= 
* our, commander in chief, or preſident of 
our council, reſiding for the time being with- 
ein the ſame; our will and pleaſure therefore 
* is, That, when it ſhall happen that you 
* ſhall be abſent from Georgia, one half, or 
* moiety, of the ſalary, and of all perqui- 
« fites and emoluments whatſoever, which 


A 


for * would otherwiſe become due unto you, 
and “ ſhall, during the time of ſuch abſence, 
ore il © be paid and fatisfied unto ſuch governour; 


* heutenant-governour, commander in chief, 
or preſident of our ſaid council, who ſhatl 
© be reſident upon the place for the time 

| being 
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«© being; which we do hereby order and 


allot unto him towards his maintenance, 
and for the better ſupport of the dignity of 


bh that our government. | 


10 Provided nevertheleſs, alas it is our in- 
t tent and meaning, that, whenever we 
e ſhall think fit to require you by our eſpecial 
* arder to repair to any other of our govern- 
ce ments on the continent of America for 
&« our particular ſervice, that, then and in 
4 fuch caſe, you ſhall receive your full ſa- 
* ary, perquiſites, and emoluments, as if 

vou were then actually reſiding within out 
5 colony of Georgia, any thing in theſe 


I. * Inſtructions to the wean: in any wile 


* notwithſtanding,” g. 


| Theſe are all the e dene to the go- 
vernour of Georgia that relate to the council 
of the province, excepting ſome of thoſe re- 
lating to grants of land in the province, 


which is a branch of power in which the 


governour is directed by the commiſſion it- 
felf'to act with the advice and conſent of 
the council. And by theſe inſtructions wo 

* may 


a a, 


A 
A 
th 
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may ſee, both, how the councils of the 


American provinces are appointed, and what 
their Powers and duties are. | 


FRENCHMAN. 


4 


This recital of the inſtructions Wu u to 
the council of Georgia lets me much into 
the nature and conſtitution of it. 
in ſome reſpects, it is made to participate 
with the governour in the exerciſe of the 
executive powers of the ſtate; as, for ex- 
ample, in the appointment of judges and 
juſtices of the peace, which can only be 
done with the advice and conſent of at leaſt 
three members of the council; 
reſpects, it is made to participate with him 
in the performance of certain acts of legiſla- 
tion of a peculiar kind, in which his Majeſty 
does not ſeem to think the concurrence of 
the aſſembly of the province neceſſary. Such 
are the eſtabliſhment of tables of fees to be 
taken by the ſeveral officers of government 
in the province, and the eſtabliſhment of 
martial law, or articles of war, for the go- 
vernment of the forces that may occaſionally 


I ſee that, 


and, in other 


be 


Conclukons 
drawn from | 
the foregoing 
inſtructions 
concerning 
the natureand 
conſtitution of 
the councils in 
the royal go- 
vernments ip 
America. 


damm ſtate in his privy-council in direct oppoſition 


controul to him with reſpect to publick a& 
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be levied and muſtered for the deſenoe df the 
province 2 and to both theſe acts, J obſerve, 


the conſent, as well as advice, of the council 
of the province is expreſsly required by the 
above-mentioned inſtructions. It ſeems to 
me therefore that the council of the province 


is not @ mere privy council, or council of ad- 
vice, to the governour, (as, I apprehend, the 


privy council in England is to the king, who 


to the unanimous advice of all the member; 
of it,) but is in ſome caſes 4 council of cin. 
trou upon him, namely, in all thoſe caſz 
in which, (by either the commiſſion or in- 
ſtructions of the governour,) their conſent, a 
well as advice, is neceſſary to the execution 
of his publick acts. And, beſides theſe tw 
capacities, of à mere privy council, or counti 
of advice, to the governour, and à council i 


3080 


re 


in which the aſſembly of the province is nd 
required to join with them, they have, by 
a clauſe in the commiſſion, a right to act it 
a third capacity, namely, as 4 ſegiſſati 
body, whoſe conſent is neceſſary in cc 
#7 junCtiol 
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junction with thoſe of the governour and the 
aſſembly of the people's repreſentatives, to 
the paſſing of laws, ſtatutes, and ordinances 
for the peace, welfare, and good govern- 
ment of the province. And this laſt capacity 
is the higheſt and moſt important of the 
three, and that in which they are beſt known, 
and molt frequently, or, at . moſt pub- 
wes ſeen. 7 . 


This i is what I collect concerning the na- 
ture of this council from the commiſſions of 
governours in chief of the American colonies 
and from the inſtructions you have above 
recited to me. Pray, is this a juſt concep- 
tion of it 5 


ENGLISH MAN. 


I think it is a very juſt one; except that I 
do not recollect any part of the commiſſion 

or inſtructions which requires the governour 
to hear the advice of the council concerning 
any act of government, without alſo requir- 
ing that he ſhould obtain their conſent to the 
doing it. T doubt therefore, whether the 
council of a province ought ever to be con- 

Vor. II. Qqqq ſidered 


EEOC A SAN 


E com- 
cils. 


The councils 


of the pro- 
vinces in the 


royal govern · 


ments of A- 
merica are of 


a twofold na- 


ture; to wit, 


partly, coun- 


cils of advice 
and controul 
to the gover- 
nours, and, 

legiſ- 


In the latter 
capacity the 
441 councils 


ſtand in need 
ot ſome a- 
mendment. 
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ſidered in the firſt of the three capacities you 
have mentioned, or as @ mere council of ad. 


vice. But it certainly is to be conſidered in 
the two other capacities of 4 council of advice 
and controul and of -  legiflative council. 
Now it is in this laſt capacity, of @ legiſlſative 
council, that I conceive its conſtitution to be 
defective and to ſtand in need of the altera- 
tions above-mentioned. For, as @ Council of 
advice and controul to the governour in the 
execution of the powers of his commiſſion, 
I think it is ſufficiently numerous: though 
even in that capacity the members of it 
ought, in my opinion, to be made abſolutely 
independant of the governour, or incapabl 
of being either removed or ſuſpended by him, 
even for an hour; becauſe otherwiſe they 
cannot be ſuppoſed to a& with freedom in 
the exerciſe of their power of conlenting to, 
or diſſenting from, the acts of government 
upon which the governour conſults them. 
But, as @ legiſlative body, whoſe conſent is 
neceſſary, in conjunction with the goyernour 
and the aſſembly of the people's repreſenta- 
tives, to the paſſing of new laws in the pro- 
vince, the neceſſity of amending their con- 

1 ſtitution 
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ſtitution is much more apparent. That they 
may be uſeful in this capacity, and contribute 
to excite a reverence in the minds of the 
people for the laws they concur in enacting, 
it is neceſſary that they ſhould be conſidered 
as acting freely and independantly in their 
deliberations on publick affairs, and as having 
a large concern, or intereſt, in the welfare 
and proſperity of the province, and an ex- 
tenſive knowledge of its various wants and 
reſources. And for this reaſon it ſeems to 
me that they ought to be more in number 
than twelve perſons, and ought to be made, 
not only independant of the governour, (fo 
as not to be liable upon any occaſion to be 
either removed or ſuſpended by him,) but 
even independant of the king himſelf; I 
mean, ſo far as not to be removeable from 
their offices of counſellors without a com- 
plaint of ſome miſbehaviour exhibited againſt 
them before his Majeſty in his privy-council, 


and a hearing before a committee of the 


\ privy-council, by themſelves or their counſel, 
in anſwer to ſuch complaint, and a report of 
the ſaid committee of the privy-council to the 
king confirming the truth of the ſaid com- 


Qqqq 2 plaint, 


Their number 
ought to be 


increaſed, and 
they ought to 
bold their 

cats during 
their lives or 
good beha- 
viour. 


| plaint, and adviſing his Majeſty to remove 
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them from their ſaid offices: after which it 
ſhould be in his Majeſty's choice to remove 
them from their offices of counſellors, or 


continue them in the fate, by his order in 


council, as he ſhould think proper. 


I could wiſh therefore that their number 
was in every province increaſed to at leaſt 
twenty-three members; and in the more 


populous provinces to a ſtill greater number;— 


in the large province of Virginia, perhaps, to 
43 ;—and that at leaſt 12 of them ſhould 
be neceſſary to make a board, and do buſineſs 
as a legiſlative body; and that they ſhould be 
appointed by the king (either under the great 


ſeal of England, or under the publick {eal 
of the province in purſuance of warrants to 


the governour under the king's ſignet and 
ſign- manual direQing the governour to make 
ſuch appointments under the ſeal of the pro- 
vince, ) for their lives, or during their good 
behaviour; ſo as not to be liable to be re- 
moved, or ſuſpended, by the governour in 
any caſe, nor by the king himſelf, except by 


his order in his privy-council, after a com- 
plaint 


ve 
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plaint and. a 3 "TIE a committee of 
the privy-council, and a report to the king 
by the ſaid committee, after ſuch hearing, 
confirming. the truth of ſuch complaint, and 
adviſing the king to remove the perſon com- 


plained of from his office of counſellor of 


the province. 


This degree of independance I ſhould 
think ſufficient to render the members of 
the council of a province reſpectable in the 
eyes of the people; as it could hardly be 
ſuſpected that the power of removing them 
from their ſeats in council, (when it was 
thus reſerved to the king alone, and to be 
exerciſed by him only by his order in coun- 
cil, after a complaint againſt the perſon to 
be removed, and a hearing of the ſame be- 
fore a committee of the privy- council, and a 
report of the ſaid committee, confitming ſuch 
complaint, and adviſing the removal of the 
perſon complained of,) would be uſed im- 
properly, or that the fear of its being ſo uſed 
would have any undue influence upon the 
minds and votes of the members of the 
council in their publick actings as a legiſla- 

| tive 
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tive body. But, if ſuch a ſuſpicion Was en- 
tertained in any province, and was found to 
leflen the dignity of the council in the eyes 
of the people, I ſhould, in ſuch caſe, with to 
ſee the members of the council appointed in 
a manner* ſtill more independant of the 
Crown, nay, even in ſuch a permanent man- 
ner that nothing but a conviction of treaſon 
or felony, upon a trial by jury, ſhould be 
ſufficient to deprive them of their ſeats in 
the council. So much do I conceive it for 
the benefit of the ſeveral provinces, that the 
members of their councils - ſhould both be, 
and be thought by the. people, as free as 


poſſible from every undue byaſs and influence 


in favour of the Crown in their deliberations 
on the laws which are propoſed to be _ 
for the publick welfare. 


Perhaps alſo the poſſeſſion of a certain 
quantity of land in the province ought to be 


made a neceſſary qualification for a member 
of the legiſlative council of the province. 


But this is a circumſtance which, we may 
well ſuppoſe, his Majeſty will uſually bave 
regard to in chuſing the members of theſe 

councils, 
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"councils, in order to increaſe their weight 
and influence in their reſpective province. 


| Theſe are the alterations I would propoſe 

in the conſtitution of thoſe councils in tage 

American colonies which are to join with the 

governours and aſſemblies of the people in 

the important buſineſs of making laws. As As ® conncl 

to the councils of advice and controul to the controul tothe 

governours, who are to aſſiſt them in the they are . 

exerciſe of the executive powers of their read ſuffcl- 
ently nume - 

commiſſion, I ſee no reaſon (as I ſaid before) rous. 

to increaſe their number. They might there- 

fore continue to conſiſt of 12 or 13 members, 

(for with the ſurveyor- general of the cuſtoms, 

who was a counſellor extraordinary, you may 

remember, the number in Georgia was 13 ;) 

and ſhould hold their places at the pleaſure of 

the Crown, as the king's privy-counſellors do 


SY Hm Yo! % ww Y. 4 


A in England; but ſhould not be liable to be om. | _ 
de either removed or ſuſpended, by the govern- made unre. 


our. And they might either be members of —— | 
the greater, or legiſlative, council, or not, as — gover- if 
y his Majeſty ſhould think fit. a 


Good effects 
would 


that 
2 ariſe 
ſuch al- 
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If theſe alterations of the conſtitutions of 
the councils of the American colonies were 
to be adopted, I am perſuaded they would 


contribute greatly to the eaſe and tranquillity 


of the king's government in them, and to 
the repreſſing any factious motions, or at- 
tempts of the lower houſes of aſſembly that 
might tend to prejudice the king's authority. 
For, as the members of theſe councils would 
have been obliged to the king's favour for 
their appointment to the office of a counſellor, 
they would, probably, from gratitude, be 
ſufficiently inclined to ſupport the juſt pre- 
rogative of the Crown : and the people, when 
they faw that the council was compoſed of 


three, or four, and twenty of the moſt ſub- 


ſtantial, and diſcreet, and upright, men in 
the province, who were in np degree depend- 
ant on the governour, and very little depend- 
ant upon the king himſelf, for a continuance 


in their ſeats, would conſider their opinions 


upon publick affairs as the ſafeſt and belt 
they could reſort to, and would therefore 
acquieſce in the diſappointment of ſuch plau- 
fible attempts as might be made by men of 


turbulent diſpoſitions in the lower houſe of 
aſſembly, 


, .c.c.c.- 


at\ 
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aſſembiy, to diminiſh the prerogative of the 
Ciown, when thoſe attempts were diſap- 
pointed by the oppoſition! of ſuch a -cotineil. 

But in the preſent ſtate of things the mem- 
bets of che couticils in the royal governments 
x6 very little reſpected by the people; be- 
cauſe they are conſidered as the mere tools 


and creatures of the governour and the 
Crown, who dare not vote and act according 


io their real ſentitnents for feat of ben ee 


ſuſpended or removed. And ſometimés the 
extreme ſtnallneſs of their number makes 
their 4Qitig as a legiſlitive body, with a ne- 
—— on tlie reſolution of a full aſſembly of 
the peoples repreſchtatives, appear abſotutely 


ladicufoas'”* Of this we Have an inſtatice in” 


the province of South Carofina, in which: 


Sir Epettoti Leigh, (wko was fatel) the 
kihg's" attortey-generat for that province) 
tells us, (in a pamphlet he lately wrote con- 


cerning the affairs of that Og, 37 that 
there have been feldom more 

berd of th&*councit” of chat provigee preſeiit 
at che couneil- board at a time, and that com- 
monly only three members avs aſſemnbled 


o difpatch the moſt weighty concerns. 
Vox. II. Rrrr Such 


an five mem- 


Inconvenien- 
ces reſulting 
from the pre- 
ſent conſtitu- 
tion of thoſe 


* 


[ 64) 
Such a council muſt neceſſarily want dignity 


in the eyes of the people, and conſequently 
can be of little or no uſe to the king's go- 


vernment; which can neyer be well and 
| happily adminiſtred- but when it meets with 


tion of the ſaid 
councils 1s re- 
dy Ege 

Sir 
Leigh. 
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: This meaſure * 10 ol — * the open 
of, the legiſlative councils of the royal go- 
vernments in America more numerous than 
they now, are, and independant of the 
Crown, (though originally appointed by it,) 
in order to give them more weight and 
dignity in the eyes of the people, and thereby 


to render them more capable of being uſeful 


in the ſupport of his Majeſty's government” 
is recommended by ſome of the warmeſt 
friends of Great-Britain i in N orth-America; j 


of which 1 will mention an inſtance or two. 


In the laſt year, 1774, a very ſenſible pam 
phlet was, publiſhed for Thomas Cadell i in 
the Strand, London, intitled,  Confideratios 
on certain political TranfaSlion.o of the Pro- 
vince of South-Carolina. . This pamphlet has 


been generally rey, to Sir Egerton Leigh, 


baronet, 


L675 1 
baronet, his -Majeſty's attorhey-general for 
that province, and is that from which I juſt 
now cited that remarkable circumſtance con- 


cerning the ſmall number of members of 


the council of that province that have uſually 
aſſembled for the diſpatch of publick buſineſs. 
But, whoſoever was the author of it, he 
appears to be a perſon well acquainted with 
the affairs of America, and more eſpecially 
of that province, and a zealous friend to the 


intereſts of Great-Britain in America, and 


to the continuance of an amicable connec- 
tion between the two countries upon the old 
footing of a ſubjection of them both to the 
authority of the Britiſh parliament. In pages 
68, 69, 70, of this pamphlet there is the 
following paſſage: In my apprehenſion, 
tt it ſeems abſolutely neceſſary that the num- 
* bers: of the council ſhould be encreaſed ; 
and for this plain and obvious reaſon, be- 
e cauſe. a body of twenty-four counſellors, 


for inſtance, appointed by the king from 


« the firſt rank of the people, moſt diſtin- 
e guiſhed for their wealth, merit, and abi- 
© lity, would be a means of diffuſing a con- 
© ſiderable influence through every order of 

Rrrr 2 « perſons 


A paſſage re- 
lating to this 
ſubject, ex- 

tracted — 
a pamphlet of 
which he is 
ſaid to be the 
author. 


| — — and wide, hy means f 


. porſans ino dhe community, vhich muſt 


their particular cannections; trhereas 2 


* conseil of twelve, feveral of whom are 
&[;always abſent; æan have dittle weight, nor 
*: cah::their voices -berheard nid the cla. 


gen maur of — torts 1111 
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41:21; think: this: body, Ang legs 
«, ought. to de made: independent, by holding 
Fethat ſtatian during the term af) their na- 


<_ tural lives, and determinable onhy on that 
Levent, or an their intire departures from 


the province. But the ſame perſon mighi 


© from: his ſeat in council; Which cegul- 
e tion would, in aigreat: meuſure, rat 
« 88 f alrel to an arbitrary governour / who 


" bi would be cautious how he raiſed'a powel- 


ful enemy in the upper houſe by a raſh 


_ <,-xemoval; at the ſame time that the power 


05 of removal would keep the member with- 
in proper: bounds. Tho be- tenure of his 
r jegiſlative capacity would likewiſe" ſuffi- 
et ciently ſecure that independency which is ſo 
nn to this er —— 


= 


80 


F 
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. om 


nito the conftitition- of che-parenteſiale, 1 
r n. ſome: folks will raiſn both* ſoruples 
Her and fears; but fer. my own part, Lithink 


1 


4 without-much rnaſon e far if wr attadd to 
5 thecwookings of human nature, iweſthil 

$-faad, that 2 certain degutr of attachment 
i commonly." arlles: to the fountain from 
hende an independent honor flows. Op. 
poſition ſeldom fſettles upon the perſons 
«+ who are raiſad to dignity byithe favour of 


«the crown; it having ſoruch'the appearance = 


«of ingratituda , one of 'the:rmoſt detefted | 
* vicas 3 and it ever acts a aint andilanguil 
+; part, till a -defcent' or twoĩcaie paſt, and 
{hel author af the -etevatian is eu,. 


ce. From this reaſuning it ſeems tolenibly 


hg elear to me, that the legiſlatdr being ift 
ite; and-;deriving his copftquenee frpm 
*/(the! \crown, will rather ingline to b. 
*:fcale:z and it. is mot probable; that bit op- 
+.,pofition-:could in-ahyinſtancebs ra@rrovn; 


or | fatFows,"ihaſmuch» as (though his life- 
c eſtate is ſecure,) he would not: with/iun- 
neeeſſarily ta excite the reſentmemt of the 
Serown,; or exclude his defendants or con- 

W from * after- 


| ws wards 


* 
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ce the ſide of the crown in that propor- 


ending, or mixture;of power and depen- 


1 678 J 
Tee wards: to ſuch a poſt of honour and gif. 
el ctinctiom in their native country: in ſhort, - 
*:ithis wea ſeems to admit ſuch a gualijfied 
e Wependency,)i as will attach the perſon to 


tion which the "conſtitution itſelf allows, 
<«andiiyeti:fo much real ina „ as 
Hall make him ſuperior to acts of mean- 
M$: 3 ſervility, and oppreſſion. Whether 

< theſe! ſentiments are well founded, ot 
e not, ] ſubmit to the impartial judge. 
t ment of my reader; what J principally 

e. mean to infer is, that the happineſs of 
< theſe colonies. much depends upon a due 


et dance, and in preſerving a proper ſubordi- 
mation of rank and civil diſcipline. And 
in pages 725 73, of. the ſame pamphlet is 
the following paſſage: L/ cannot cloſe this 
te ſubject without expreſſingi my ſincere con- 
te cern, that ſuch unhappy diſputes divide 
<« mens minds, and diſtract the publick coun- 
<« cils of this country; and I have preſumed 
cento offer theſe conſiderations to the world, 
<« that the ſubject may be fully underſtood, 
4 * _ 33 as well as others, may 
; judge 
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e judge of it with the greater eaſè and cer- 


| « tainty, by ſeeing every iat fairly lated and 


« candidly diſcuſſed.. But I muſt again re- 

« peat, that twelve members of the cquncit- 
4 bear no kind of proportion to the numbers 
« of the Lower Houſe, which conſiſts of 
« forty- eight members: and what ſtill adds 


te to the deſect is, that, as ſeveral; of the 


* council are frequently and neceſſarily, ab- 
« ſent on their own private concerns, and it 
« often happens, that others are either abſent 
tt from the province, or, through ſickneſs, 
* are unable to attend, the council ſeldom 
« conſiſts of more than five, perſons j and 
* commonly only three aſſemble to diſpatch 
“ the moſt weighty concerns. This circum- 


© ſtance leſſens the real and conſtitutional 
* dignity which this body are intended to 


* maintain, and the people cannot be taught 
* to reverence or reſpect an inſtitution, the 
« buſineſs whereof is tranſacted, like a court 
* of quarter ſeſſions, by three juſtices of 


peace! Hence it is, that the middle branch 


is in a manner overwhelmed by the force of 


numbers in the Lower Houſe, and that 
" : they fall into derifion and'contempt for the, 
* want 


— 


* 1 7 7 
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— 4 
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« Want of tumbers in chelt own, I there- T. 
« ſors moſt arderitly with» to ſos this evil e- to 
« medied, by ſudh a addition to the numder Ge 
« of his -Majeſty's' council; as that twelve WM 25: 
members ar leaſt may always be aſſembled MW < 
i on he buſineſs of the flate. Then, and not 0 
4e til then, will this middte branch be able 4 
V:1 
(C 6 
T 1 
(c [ 
N 
«c 
cc 7 
cc ( 
cc [ 
0.2 


<td Maintait a proper balance to- ſupport 
<.'thejr ow conſtitutional importance, and 
ce tg withſtand the overbearing attempts, and 
ce che r * the Lower 


1 — 4 wiſly the laſtiog happineſs of 

| as colony of South Carolina; and I am 
«© firmly perſuaded, that nothing is ſo likely 
to ptomots it, as a timely and ſpeedy inter- 

e poſition on the part of the crown, and a 

&© Jecifive ſettle ment of thele uneaſy conten- © a 
tions neee dm of the WI © f 


of '1 


— nn ee ©: 
. 110 Seq 93 e vp 
The faid a- ieee C.'y 
"mendment of © K 


| firſt, Secretary; and/afterwards Lieutenant-go- p 
| tion of the vernour, of the province of the Maſſachuſets i 
| _ bay, Y in ons . eue to the late Mr. I © p 

del . by E Thomas V 
Mr. 2 Oliver, of we Maſſachuſets Bay, 


I | 
„ Thomas Whately, (who had been ſecretary 
bd the Treaſury under the late Mr. George 


+ Ml Grenville,) dated February 13, 1769, writes 
e as follows. © You obſerve upon two defects 


An extract of 
a letter from 


din our conſtitution, the popular election of the faid Mr. 


* « the council, and the return of juries by 
e © the towns. The firſt of theſe ariſes from 
rt WM © the charter itſelf; the latter from our pro- 
d vincial laws. As to the appointment of 
Hf © the council, I am of opinion that neither 
« the popular elections in this province, nor 
« their appointment in what are called the 
e royal governments, by the king's mandamus, 
« are free from exceptions, eſpecially if the 
« council, as a legiflative body, is intended 
« to anſwer the idea of the Houſe of Lords 
« in the Britiſh legiſlature. There they are 


e and on their being ſuch, the ſtrength and 
te firmneſs of the conſtitution does very much 
« depend : whereas the election or appoint- 
e ment of the councils in the manner before- 
* mentioned renders them altogether de- 
« pendent on their conſtituents. The king 
*© is the fountain of honour ; and, as ſuch, the 
« peers of the realm derive their honours 

Vor. II. 8888s from 


« ſuppoſed to be a free and independent body, 


Oliver to the 
late Mr. Tho- 
mas Whately. 
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cc 
cc 


cc 


other hand, our popular elections very 
often expoſe them to contempt; for no- 
thing is more common, than for the repre- 


little untractable at the cloſe of the year, to 


is choſen: whereas the peers of the realm 
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from him: but then they hold them by a 


ſurer tenure than the provincial counſellors, 
who are appointed by mandamus. On the 


ſentatives, when they find the council a 
remind them that May is at hand. 
It is not requiſite, that 1 know of, - that 2 
counſellor ſhould be a freeholder. Accor- 
ding to the charter, his reſidence is a ſuffi- 
cient qualification: for that provides only 
that he be an inhabitant of, or proprietor 
of lands within, the diſtrict for which he 


fit in the Houſe of Lords, (as I take it,) 
in virtue of their baronies. If there ſhould 
be a reform of any of the colony- charter, 
with a view to keep up the reſemblance of 
the three eſtates in England, the legiſlative 
council ſhould conſiſt of men of landed 
eſtates. But, as our landed eſtates here 
are ſmall at preſent, the yearly value of 
L. 100 ſterling per annum might, in ſome in 
of them at leaſt, be a ſufficient qualifica- 8 
tion. As our eſtates are partible after the 

« deceale 
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« deceaſe of the proprietor, the honour could 
c not be continued in families, as in England. 
c Tt might however be continued in the 
« appointee quamdiu ſe bene geſſerit, and proof 
« might be required of ſome mal- practice 
te before a ſuſpenſion or removal. Bank- 
« ruptcy alſo might be another ground for 
« removal. The king might have the 
immediate appointment [ of theſe counſel- 
« lors] by mandamus, as at preſent in the 
e royal governments. * Beſides this le- 
* gillative council, a privy council might be 
tt eſtabliſhed.” Theſe are the words of Mr. 
Oliver's letter to Mr. Whateley ; which agree 
in ſubſtance with thoſe of Sir Egerton Leigh 
above-recited. And they, ſurely, are very re- 
ſpectable authorities, and of prodigious weight 
in favour of ſuch an amendment of the con- 
ſtitutions of the king's councils in North- 
America, as has been juſt now mentioned. 
Alterations of thoſe governments in favour 
of liberty, that are ſuggeſted and recom- 
mended by ſuch friends to the authority of 
Great-Britain as the authors of the forego- 
ing paſſages, ſeem to be indiſputably reaſon- 
able, and expedient, and fit to be adopted by 
Great-Britain. 

8sss 2 You 


| [ & F 

| You now ſee the reaſons of the amend. 
ments I have propoſed in the conſtitution of 
the provincial councils of the. ſeveral royal 
governments in America, as the laſt meaſure 
which ſeemed to be neceſſary to a laſting 
reconciliation between Great-Britain and her 
colonies. I have only to add my moſt hearty 
wiſhes, that both. this and all the former 

meaſures which ſeemed neceſſary to the ſame 
good end, may be ſpeedily adopted; left, by 
even a ſmall delay in the preſent critical 
ſituation of affairs, the opportunity of re- 
ſtoring peace and confidence between the 
two countries by means of them, be loſt 
for ever. 


FRENCHMAN. 


I am very well ſatisfied with the reaſons 
you have alledged in ſupport of this altera- 
tion in thoſe councils. It could not fail of 
increaſing their importance and dignity in 
the eyes of the people, and thereby render- 
ing them more capable of contributing to 
preſerve the peace, and promote the welfare, 
of their reſpective provinces. And therefore 
I intirely agree with you in thinking that it 

ought 
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ought to be adopted. I haye therefore no- 
\thing ſurther to aſk concerning the main 
ſubje& of our converſation, which was the 
plan, or ſyſtem of meaſures, which you 
thought Great-Britain ought to adopt with 


reſpect to the American colonies, in order to 


prevent the civil war which now ſeems ready 
to break out in them, and reſtore the friendly 
intercourſe and confidence which formerly 
ſubſiſted between theſe two parts of the Bri- 
tiſh empire. But I haye ſtill a queſtion, or 
two, to trouble yon with upon ſome inci- 


End of the 
account of the 
— of the 
oregoing 2 
mend an. of 
the conſtitu- 
tion - of the 
councils of 
the royal go- 
vernments in 
America, 


dental matters which have occurred in the 


latter part of our converſation, in which you 
have recited to me thoſe inſtructions to the 
governour 'of Georgia which relate to the 
conſtitution and powers of the council of the 
province. I obſeryed that in the 38th and 
goth inſtructions the king directs his go- 
vernour to take the advice and conſent of 
the council in eſtabliſhing tables of fees to 
be taken by the ſeveral officers of govern- 
ment in the province, and in eſtabliſhing 
articles of war, or other law-martial, in the 
province, Now theſe ſeem to me to be acts 
of a legiſlative nature, and therefore only fit 

to 


tions of tho 


A remark on 
the 38th and 
goth inſtruc- 


vernour of 
eorgia. 
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to be done by the governour, council, and 


aaaſſembly of the province, conjointly, ſup- 


poſing it to be certain (as I have always 


heard it repreſented,) that the governour, 


Twoqueſtions 
concerning 

the ſaid in- 
ſtructions. 


council, and aſſembly, together, and not the 
governour and council alone, are the true 
and legal legiſlature of every royal govern- 
ment in America, except this of Quebeck; 
in which, by the late act of parliament for 
the regulation of its government, the go- 
vernour and council alone are inveſted with 
this authority. I ſhould therefore be glad 
to know whether you do not conſider theſe 
two acts as acts of legiſlation ; and, if you do, 
whether there is any diſtinction made by the 
Engliſh law, of acts of legiſlation into two 
different kinds, or claſſes, of which one kind 
may be done, in Great-Britain, by the king 
alone, or, in a province, by the delegates of 
the king's power alone, that is, by the go- 


vernour and council that have been appointed 


by him, and the other can only be done 


with the concurrence of the repreſentatives 
of the people. 


pp”: EN GLISH- 


Ew ag a6 ag 
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ENGLISHMAN. 


Your remark upon the former of thoſe 


two inſtructions, (though not upon the latter, 


for a reaſon I will hereafter-explain) ſeems to 


me to be very juſt: and the queſtions you 


aſk in conſequence are fair ones, but not very 
eaſy to anſwer with the certainty and prẽ- 
ciſion which you may, perhaps, expect. 


However, I will give you my opinion upon 


them (ſuch as it is) with freedom and ſincerity. 


In the firſt place, then, I agree with you 
in thinking that the eſtabliſhment of fees to 
be taken by the officers of government in a 
province is really an act of legiſlation, and 
even of taxation, For it is declaring that the 
ſaid officers of government ſhall not be ob- 
liged to diſcharge the duties of their reſpective 
offices for the benefit of the people and for 


carrying on the adminiſtration of govern- 


ment, unleſs the people will, for every act 
of duty in their ſaid offices, pay them ſuch 
and ſuch ſtated ſums of money. This is, 
ſurely, a law, or rule of action, preſcribed, 


by 


The eſtabliſh. 
ment of the 


fees to be ta- 


ken by the 
officers of go- 
vernment in a 
province is an 
act both of 
legiſlation and 
taxation, 


= * — — = \ by 
—— — — — EEE — 
* 


Money might 


be raiſed upon 


the king's ſub · 
jets by that 
means, to be 
diſpoſed of as 
the king 

ſhould direct. 
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by thoſe who paſs it, to both the officers of 
government, who are to take the fees, and 
the people, who are to pay them: and 
therefore I conceive it cannot be legally 
binding upon either party, unleſs it be made 
by that body of men in the province who 
are legally authorized to make laws for the 
province. And it is alſo in ſome meaſure a 
tax, or, at leaſt, has the effect of a tax upon 


the people, becauſe it takes money ont of 


their pockets, whether they will or no, for 
the adminiſtration of juſtice to them, and 
the tranſaction of the other publick buſineſs 
of the province, without which the benefits 


of government cannot be enjoyed ; much in 
the ſame manner as the late ftamp-act would 


have done, if it had continued in force in 
theſe colonies. And it might even be made 


| uſe of for the very purpoſe for which taxes 


are uſually impoſed, if the government 
thought proper ; I mean, for the purpoſe of 
raifing a ſum of money to be employed as 
the king ſhould pleaſe to direct. For, in 
order to this, it would only be neceffary to 
make the fees which were appointed to be 
taken by the ſeveral officers of government 

| . {0 
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OO mn i - ee xa qui. * 


(41 
fo large that rich men would be glad to pay 
the king handſome; ſums of money to be 
appointed to the offices, and then to ſell 
the offices for the beſt. pow, . <ul be 
8er for — ui nB a 1 


Thie indices . of 3 42 
on the people | has, J believe, been fre- 
quently practiſed in France. At leaſt I ſo 
undarſtand the honeſt Abbe de Saint Pierre in 
ſeyeral paſſages of bis Political Annals of the 
reign of Lewis the 14 th, and particularly i in 


the following paſſage relating to the expences 


of the French government in carrying on 
the unjuſt war againſt Holland during the 
year 1674. Colbert, [the comptrollers 
general of the finances of the king of France} 
ſeeing the flames of war increaſe more and 
more, was obliged to look about for the 
beſt means of ſupporting the kingdom under 
the additional expence in which it was in- 
volved; So that nothing appeared new but 
burſal edicts for raiſing money. Eiglii neu 
maſters of requeſis were made, and ſeveral 
new 'ofices for gauging;: a tax was laid upon 
the afficers of juſtice; and another upon 
Vor. II. Tttt pewter, 


bee M 
often been 
raiſed upon 
the people in 
that manner 
by the kings 
of France, 


An example 
of this prac- 
tice in the 
year * 


a οẽ/ 


n 243 * 
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It was alſo 
done in the 


the — 
| ueſtion men- 
tioned in page 


n 

pewter, gold and filver plate, and deeds of 
exchange. There likewiſe came out new 
creations of above three hundred petty officers 
in the ſeveral fre in Paris, and à creation 
of new procurators.” And in the hiſtory of 
the year 1703, when France was engaged 
in the great war concerning the ſucceſſion to 
the Spaniſh monarchy, the ſame author tells 
us, that there were more creations of offices, both 

great and ſmall, than during the whole miniſ- 
try of Phelipeausx de Pont-Chartrain ; and that 
every thing was ſold to raiſe money. And 
there are other paſſages in the ſame author 
to the ſame effect. I am therefore clearly of 
opinion that the creation of civil offices of 
government accompanied with a right in 

the officers to demand certain fees for the 
Execution of the ſeveral duties of thoſe offices, 
ought to be conſidered as an act both of legiſ- 
lation and taxation, and ought therefore to be 
done only by thoſe perſons in whom the 
right of * and taxation | is legally 
— ny 


This lends me to your ſecond tn 
_— whether the law of England has 


diſtin guiſhed 
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diſtinguiſhed acts of legiſlation into two dif- 


ferent kinds, or clafſes, whereof one kind 
may be done by the king alone, or his dele- 
gates, the governour and council of a province, 
and the other can only be done with the con- 
currence of the repreſentatives of the 
people. Now, in anſwer to this queſtion, 
I can only ſay, that I know of no ſuch diſ- 
tinction in any writer on the Engliſh law «i 
or government, more eſpecially with reſpect 
to ſuch laws as affect zhe property of the king's 
ſubjects, as is the caſe with an eſtabliſhment 
of a table of fees to be taken by the officers 
of government. Laws that have this effect, 
are generally allowed to be out of the king's 
fingle power, and fit objects only of the autho- 
rity of the king and parliament conjointly, 
if they are to be made in Great-Britain, and 
of that of the governour and council, and 
aſſembly of the repreſentatives of the people, 
conjointly, if they are to be made in any of 
the provinces of America. And therefore 
I 2m ſurprized, as well as you, to ſee this 
buſineſs, of eſtabliſhing a table of fees, com- 
mitted, (by the ſaid 38th inſtruction to the 
governour of Georgia,) to the management 
Tttt 2 of 
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ment in that 
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of the governour and council only, without the 
concurrence. of the aſſembly; and think the 
ſaid inſtruction ought not to have been ſo 
drawn up. And I am the more confirmed 
in this opinion by obſerving that in ſome of 
the other colonies in the ſouthern diſtrict of 
North-America the fees have been ſettled by 


++... ads of the whole legiſlatures of thoſe colo- 
An act has ＋ . | 


beenpaſſedby. nies. Two ſuch acts I remember to have 


the govern- the one for the province of Virgini 
our, . ſeen, the one P in = 0 2 nia, 


and aſſembly the other for that of South-Carolina. The 


of he, Ui. former is intitled, in af? for the better ul. 


inia for the . | t1191 
n and collecting certain officers fees, and other 


of the fees of Purpoſes therein mentioned. And the firſt pa- 


the officers of 1 . 
civil ig ragraph of it is in theſe words; Be it enatted 


by the lieutenant-governour, council, and bur- 
geſſes of this preſent aſlembly, and it is hereh 
— - pg enacted by the authority 'of the Jame, that, from 
; and after the commencement of this act, it fhill 
and may be lawful to and for the ſecretary if 

this colony for the time being, and all county- 

court clerks, ſheriffs,, coroners, conſtables, and 

ſurveyors, reſpectively, to demand, receive, and 

take the ſeveral fees herein after mentioned and 

' allowed for any buſineſs by them reſpettively 

done by virtue of their ſeveral offices, and no 


other 


Province, 
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fee 
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aher fees whatſoever 3 that is to ſay; &c; after. 
which follows the liſt of fees allowed to each 
officer. Here we ſee the conſent of the bur- 
geſſes of the aſſembly of. Virgima, (which is 
the name given to the repreſentatives choſen 
by the people in that colony,) expreſſly given, 
in order to make it lawful for the ſecretary 
of the province, and the ſheriffs, and coro- 
ners, and other civil officers of i it, to demand 
and take the. ſeveral fees allowed. them by 
the act. And in South-Carolina an act was 
paſſed in the year 1698 for the ſame pur- 


proprietors of that province, (to whom the 
powers of government, as well as the pro- 
perty of the ſoil, had been granted by the 
crown, ) in conjunction with the aſſembly of 
the province. The title of this act is as follows; 
An Act for the aſcertaining publict officers 
fees; And the beginning of the preliminary 
part of it, before the liſt of the ſeveral fees 
allowed by it, is as follows. For as much at 
all exathions, extortions, and corruptions, are, 
aud ought to be, odious and probibited in all 
well-governed ki ingdoms, common-wealths, and 
provinces, whatſoever ; be it enacted by his 

excellency, 


An act of the 
ſame kind 
was paſſed in 


the year 1698 


by the Lords- 
Proprietors of 
the ſaid pro- 
vince in con- 
junction with 
the aſſembly 
of the ſame. 


An extract 
from the ſaid 


act. 
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excellenty, John, earl of Bath, Palatine, ond 
the reſt of the true and abſolute lords and pro- 
prietors of this province, by and with the advice 
and conſent of the reſt of the members of the 
general aſſembly now met at Charles-Town fir 
the ſouth-weſt part of this province ; and it is 
enacted by the authority of the ſame ; that no 
publick officer, or perſon, whatſoever ſhall de- 
mand, or require, any ſum of money, fee, or 
reward, for any matter, buſineſs, or thing, 
_ belonging to his, or their reſpective office, ir 


- .. place, other than ſuch and ſo much fees as are 


' herein after, in the reſpective tables of fees here. 


' + unto annexed, ſet down, limited, and appointed; 


npon the forfeiture of one ſhilling for every 


© penny be, or they, fhall take and receive for 


any buſineſs, thing, or matter, relating to his, 
or their, office, or offices, more than is by thi 
att ſet down and appointed: the one moiety of 
the ſaid forfeitures to be paid to the commiſ- 
ners of the poor for the uſe of the poor, and the 


\» *-- other motety to the party grieved, who will ſut 
.'... for the ſame within the year after the receipt 


of ſuch money, or thing. Here we ſee that 
the lords-proprietors of South-Carolina, to 
whom the powers of government had been 
delegated 
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delegated by the crown, do not take upon 
them to eſtabliſh tables of fees for the pro- 
vince by their on ſingle authority, but do it 
with the advice and conſent of the reſt of the 
members of the general aſſembly of the province, 
In the fame manner I conceive the ſame 
buſine ought, in ſtrictneſs of law, to have 
been done with the conſent of the aſſembly 


in the adjoining colony of Georgia, 


And, if the king had had the right of 


eſtabliſhing the ſaid tables of fees by his ſingle 
authority, and of delegating the power of 
doing ſo to his governours and councils of 


accounts, 


paid for acts of mere grace and favour. 


provinces, ſuch delegation could not legally 
have been made by a private inſtruction under g 
the ſignet and ſign- manual, but ſhould have 

been made by an inſtrument under the great 
ſeal, So that this inſtruction, concerning the b 
eſtabliſhment of fees by the governour and 
council only, muſt, if ſtriftly examined, be 
conſidered as illegal and void on both theſe 


There is, however, a diſtinction to be made 
upon this ſubje between two different ſorts 


of 


A diſtinction 
between fees 
to be paid for 
acts ot juſtice 
and fees to be 


LL. 
of fees, namely, fees be paid to the officers 


of government for acts done-in:the admini. 

ſtration of juſtice and in the execution of 

other neceſſary branches of civil government, 

and fees be paid to them for acts done by the 

were grace and favour of the crown. It i 

only of the former that I would be underſtood 

* d affirm that they cannot be eſtabliſhed by 

dhe ſingle authority of the crown, or by the 

governour and council of a province by a de- 

A4legation of that authority to them by an in- 

 Thelatterort ffrument under the great ſeal. For the latter 
of fees may, 

perhaps, be kind of fees may, I imagine, be legally eſta- 

a. bliſned in that manner; becauſe what the 

| — te king may either grant or refuſe, as he thinks 


proper, he may grant in the manner, or with 
; the conditions, he thinks proper; one of which 


+ - 
9 
* wo 


| bas 23: 

An inſtance in 
the caſe of fees 
to be paid for 
grants of land. 


conditions may be the paying the officers of 


his government, (by whoſe intervention he 


makes the grant,) ſuch and ſuch fees, or 


ſtated ſums of money. Thus, with reſpect 
to the granting of lands in any province of 
America, I conceive his majeſty has a right, 
by his ſingle authority, to eſtabliſh the tees, 
which the perſons, to whom they fhall be 


03; granted, ſhall pay to the governour and other 
| officers 
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officers:of the province for every grant of ſuch 
and fuchiquantities of lang, :aswellas to ſettie 
the other conditions upon which he will grant 
the lands (choſe conditipns' being. not don- 
trary to the general laus of the kingdom, as, 
for example, not tending-to-create' any: mili- 
tary $enures in contra endidn iof che ſtatute of 
the 12 Car IH. whereby ſüuch tenures were 
aboliſhed g)) lay, I conceive the king has 2 
right by his Jingle autbority, to eſtabliſhi che 
fees to be paid upon grants of land, as wellas 
to ſettle the other conditions of thaſe grants; 
make ſuch grants at all. And the ſame may 


be ſaid of the fees to be taken for other acts (if 


there are anyſuchꝗ of the crown hieh may 
be conſiderad as matters of mere ſpontaneous 
bounty, and. not of trick obligation. But the 
caſe is different with reſpect to ſuch acts as 
are to be done in the adminiſtration of juſtice dee can⁰ 
or the execution of other neceſſary branches 
of civil government, which the king is bound; 
by his office of king and his coronation- oath, 
to adlminiſter and execute for the benefit of 
all chis ſubjects. The impoſing upon his ſub- 
jelts the condition of paying fees for theſe 
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dts of government would be neither mote 


Bor leſß than felling them thie benefits of the 


adminĩſtration of juſtice and civil government 


at the price he thought proper to) fix: which 


would be directly oontrary to a very important 
clauſe in the famous great charter of England, 


which is expreſſed in theſe few; but ſignif- 


cant words; Nulli negabimus, nulli vendemis, 


null; diſferrmus juſtitium. This great charter 


was granted firſt by king John about the year 


4216, and has ſince been confirmed no leſs 


than thirty times by the following kings of 


| A conjefture 


concerning 
the motive 
that may have 
been the oc- 

caſion of giv- 


ing the gover- 
— Geor- 


ia the afore- 


id 38th in- 
— con- 


— — 
of tables of 
fees. 


England, and is now conſidered as the baſs 


of Fs conſtitution of e ee nn 


110 


his Annes: bebweeas Fun for acts * 


- grace: and fees for acts of right, may, perhaps, 


in ſome degree account for the late king's hay- 
ing given the governour of Georgia the ſaid 
38th inſtruction concerning the eſtabliſhment 
of ſees in that province. His:majeſty's mini- 
ſters of that time, ſeeing that the king had a 
right by his ſingle authority to ſettle the for- 
mer ſort of fees, may (through a want of at- 
tending to this diſtinction,) have haſtily fan- 
cied him to have a right to ſettle all ſorts of 


hay- 


nent 
nini- 


for- 


„ 
fees In the fe Mrüntf l er perhaps (if they 
were aware of this diſtinction,) they may have 
been glad, under the colour of the king's 
right to eſtabliſh the former fees, to aſſume 
for him a right of eſtabliſhing the latter; it 
being not unuſual for'miniſters' of ſtate to be 
eager to lay hold of plauſible opportunities of 
increaſing the power of the crown; which, 
while they continue in that ſtation, is, in a 
manner, their own | power. But this is a 
poor and pernicious: ſort of policy, and tends 
only to excite doubts and jealouſiès in the 
In publiek affairs, as 
well as in private, the moſt direct and open 
conduct is the wiſeſt, inaſmuch as it tends 
moſt to create eſteem and confidence. 
therefore I am perſuaded that the moſt pru- 
dent way of ſettling the fees of the officers of 
government in any province, (without ex- 
cepting even thoſe to be taken for acts of 
grace,) would be to do it by an act of the 
whole legiſlature of the province, or with the 
concurrence of the repreſentatives of the 
people, as has been done in the provinces of 
Virginia and South Carolina 7 the . I wo 
already mentioned to you. | 
| Uuuu 2 


minds of the people. 


The beſt way 
of ſettling iie 
fees of the _ 
officers of go- 


vernment in a 


province, 
(whether they 
de for acts of 
right or acts 
of grace, ) is 
by an act of 
the whole le- 
giſlature of 
the province, 
the gover- 
2 council 
and aſſembly. 


Of the goth 


lese 5 took notice 'of, which ditects the Gover- 


to). 
.-Icotnenoly to conſider the other infirudtion 


. — neut to act with tha advies and conſent of the 


eig 0 


couribil th g of arcartial n. 8 
N 88 2 did h oo 
Now, if this, iſtration were th AY in- 
ſtrunient by rhieh this power of eſtabliſhing 
martial law-was delegated. to the goverriour of 
2 province; I ſhonld agree with you in think- 
ing it an illegal and void inftruRtion; and for 
the ſame reaſonꝭ upon Which I entertain the 
fame opinion of the above-mentioned 38th 
inſtruction, concerning the eftabliſliment of 
fees of office, or, at leaſt, for the firſt of thoſo 
reaſons to wit i becauſe no power at all, (how - 
vun d cvet legally it may be veſted in the crown, ) can 
1 be legälly delegated to a governour by an in- 
-04 11 29 ftrumetit under the king's ſignet and ſigu- 


- > a 3 9 


„ „% mandal, For, as to the ſecond reaſon, to 


Wit, that the power of eſtabliſhing article 


ef War, or martial laws, is a legiſlative power, 
w + 5 d and therefore does not: belong to the king 
„alone, and cunſequently cannot be delegated 
do his kepreſentatives alone in one of the 


; of | 
a am American provinces, that is, to the go- 


vernour and — only, but can only be 
Str. n 8 


gr; 
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adegated, toy. and exerciſed by, the. whole. | 


legiſlature of a province, or the gover- 
nobr, council, and aſſembly of it, conjointly 1 
Lay, as to this ſecond reaſon and the con- 
oluſion derived from it, though upon the 


whole I am inclined to think them juſt, yet 


it is not without ſome mixture of doubt. But 


this inſteuction concerning martial law was 


any power upon this ſubject to the governour 
and council of the province, (as the 38th 
inſtruction is intended to do with reſpect to 
the, eſtabliſnment of fees, ) but, on the con- 
trary, as a reſtriction of the power of eſtab- 
liſhing martial law in the province that had 
been already delegated to the governour alone 
by a clauſe in the commiſſion under the great 
ſeal. For I ſuppoſe there was a clauſe to 
that purpoſe in the commiſſion of the gover- 
nour of Georgia, becauſe I find ſuch clauſes © 
in the commiſſions of the governours of the 
pfovinces of Quebeck and New-York. In 
the commiſſion of governour of Quebeck, 
granted to General Murray in November, 
1763, the clauſe relating to this ſubject is in 
theſe words, And we do hereby give and 

grant 


This inſtrue⸗ 


tion is not in- 


tended to give 


not, as I conceive, intended to communicate 


the governour 


and council 


the power of 
exerciſing 
martial law, 
but to reſtrain, 


the governour 


in the uſe of it; 


the ſaid 
having 
given to the 
governour * 
alone by a 
clauſe in his 
commiſſion 
under the 


great ſeal, 


Theclauſe for 
that purpoſe 
in the com- 
miſſion of the 
governour of 


of 2 


7 | 
grant unto you, the ſaid" James Murray, by 
yourſelf, or by your captains and commanders 
by you to be authorized, full power and autbo- 
ri to levy, arm, "muſter, command, and em- 
ßpley ail perſons ' whatſoever reſiding within our 
ſaid province ;—and, as occaſion ſhall ſerve, 
' them to march, embark, or tranſport, from one 
place to another, for the refiſting and with- 


25 55 | landing of all enemies, pirales, and rebels, both 
4847 land and ſea;—and to tranſport ſuch forces 


...+ fo any of our plantations in America, (if neceſ- 
I : fity ſhall require,) for the defence of the ſame 
againſt the invaſions or attempts of any of our 
enemies ;—and ſuch enemies, pirates, and rebels, 


| > 22 Li there ſhould be occafion,) to purſue and pro- 
pFexeceute in, or out of, the limits of our ſaid pro- 


vince ; and, (if it ſhall ſo pleaſe God,) them 10 
vanquiſo, apprehend, and take; and, being 
taten, according to law to put to death, or 
Leep and preſerve alive, at your diſcretion :— 
and to execute martial law in time of invaſion, 
war, or other times when by law it may be 
executed: and to do and execute all, and every 
other, thing and things, which to our captain- 
general and governour in chief dotb, or of right 
| ought to, Belong. And in the commiſſion of 

| WIC governour 


Fon 
governour of New-York granted to Sir Dan- 
vers Oſborne, in the year 1754, the clauſe 
relating to this ſubjeR is expreſſed. in theſe 
words. And we db hereby give and grant 
unto you, 'the ſaid Sir Danvers Oſborne,” by 
yourſelf or by your captains and commanders by 
you to be authorized, full power and authority 


to levy, arm, muſter, command, and employ all 


perſons whatſoever reſiding within our ſaid 
province of New-York and other the territories 
under your government ;—and, as occaſion ſhall 
ſerve, to march them from one place to another, 
or to embark them,: for the reſiſting and with- 
landing of all enemies, pirates, and rebels, both 
at ſea: and land; and to tranſport ſuch forces 
to any of our plantations in America, if neceſ- 
fity ſhall require, for the defence of the ſame 
againſt the invaſions or attempts of any of our 
enemies; and ſuch enemies, pirates, and rebels, 


(if there ſhall be occaſion) to purſue and proſe- 


cute in, or out of, the limits of our ſaid pro- 


vince and plantations, or any of them, and, 
(if it ſhall ſo pleaſe God,) them to vanquiſh and 
apprehend, and, being taken, either, according 
to law to put to death, or keep and preſerve 
alive, at your diſcretion :—and to execute mar- 


tial 


Theclauſe far 
the ſame pur- 
poſe in the 
commiſſion of 
the governour 


of New-Yorka 


m execute all ond every other thing and things 
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tial law in time of invaſion, or "other: times 
Abbe by law it may be exectited.:=and 10 ds 


which to our captain-general and governdur in 
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These two daubes do OP IO 3 
each other; and they both, you ſee, give to 
the governour alone, without the council, 


as a branch of his authority in the capacity 


of captain- general of the province, the power 
of executing martial law in times of inva- 
fion and at other times when by law it may 
be executed. And, doubtleſs, there was a 
ſimilar clauſe in the commiſſion of the go- 
vernour of Georgia: and, if there was, the 
aforeſaid goth inſtruction muſt have been in- 
tended only as a reſtriction upon the ſaid 
power of executing martial law given him 
by the commiſſion, by which he was re- 
ſtrained from making uſe of the ſaid power 
until he had firſt obtained the conſent of the 
council of the province to a publick declara- 
tion, that the ſituation of the province was 
ſuch that martial law might lawfully, and 
* in point of * expedience, to be 
executed 


* 


. © R © 
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executed in it.” And, in this view of it, the 
fid inſtruction was certainly legal and pro- 
per; though I think the ſame purpoſe would 
have been effected in a better manner if this 
reſtriction upon the power delegated to the 


governour by his commiſſion, to eſtabliſh - 


martial law in the province, had been in- 
ſerted in that clauſe of the commiſſion itſelf 
by which the ſaid power was given him. 


FRENCHMAN. 


I am intirely of the ſame opinion. And 
indeed I ſhould think that all the inſtructions 
you haye mentioned to me, concerning the 
appointment and the duties of the council of 


the province of Georgia, ought to have been 


inſerted in the commiſſion under the great 
ſeal, For there is nothing in them that is of 
a ſecret nature; and in one of them (the 4th, 
if I remember right,) the governour is di- 
rected to communicate them to the council, 
And they make ſo material a part of the form 
of government under which the people of the 
province are to live, that it ſeems to be but 


reaſonable that the ſaid people ſhould be made 


Vox. II. Xxxx acquainted 


It would be 
right to inſert 
in the com- 
miſſions of go- 
vernours of 
provinces un- 
der the great 
ſeal all the 
matters that 
are now con- 
tained in their 
inſtructions. 
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acquainted with them, as well as the members 
of the council, and alſo that they ſhould be 
communicated. by the king to the governour 
in the moſt ſolemn and authentick manner 
poſlible : and, in order to theſe good ends, it 
ſeems to be neceſlary that they ſhould make 


a part of the governour's public commiſſion 
under the great ſeal. 


. ENGLISHMAN. 


Your remark is very juſt, and might be ex- 
tended to almoſt all the other inſtructions 
given to governours of provinces under the 
fignet and fign-manual. They are fitter to 
be made articles of the publick commiſſions 
under the great ſeal than the ſubject of pri- 
vate inſtructions ; which indeed are inſtru- 
ments that ſeem, in their nature, to be ſuited 
rather to the purpoſe of conveying the king's 
pleaſure to his ambaſſadors in foreign courts, 
when treaties of peace or alliance are in 
hand, than to that of communicating to the 
governours of his provinces the permanent 
powers and rules of conduct by which he 
means that they" ſhall 8 the people 
I | committed 


tm} = 


committed to their care. I ſpeak of the 
greater part of the inſtructions: for there may, 
perhaps, be ſome few ſubjects upon which 
it may be expedient that the royal pleaſure 
ſhould be made known to the governours of 
provinces by private inſtructions rather than 
by the publick commiſſion. But theſe ſubjects 
Itake to be exceeding few ; and no inſtances 
of any ſuch occur to me juſt at preſent. 


And I have obſerved that ſome of the 
matters which are the ſubject of the above- 
mentioned inſtructions to the governour of 
Georgia have been inſerted in the commiſ- 
fions to other governours. Thus, for ex- 
ample, the power of ſuſpending the members 
of the council, which makes the ſubject of 
the 1oth inſtruction above-mentioned, is 
given to the governour of New-York by a 
clauſe in the aforeſaid commiſſion to Sir 
Danvers Oſborn, This, it is true, is a 
power which, in my opinion, ought not to 
have been given to him af all: but, as it 
was given him, it was better to give it him 
in his commiſſion under the great ſeal than 
by a private inſtruction. And we may ſay the 

XXXKX 2 ſame 


| ſometimes 


This has 


been done 
with reſpect to 
ſome of the 
inſtructions 
above - men- 
tioned. 
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fame thing of all the powers of every kind that 
are delegated, or intended to be delegated, 


ic: to the governours of provinces. by their 


inſtructions, and almoſt of every other matter 


contained in their faid inſtructions. 


FRENCHMAN. 


Well: ſo much for the inſtructions to 
governours of provinces ; concerning which 
you have given me ſufficient fatisfaCtion, 


But now I muſt trouble you with one 


queſtion more concerning this power of 


exerciſing martial law, of which we have 


lately been diſcourſing. I now ſee that it 
is delegated to the governours of provinces 
by their commiſſions under the great ſeal of 
Great-Britain, (which is the proper and 
authentick mode of delegating the legal 
powers of the crown ;) and that the inſtruc- 
tion relating to it only operated as a re- 
ſtriction on the uſe of the ſaid power. But, 
as this power ſeems to me a very important 
one, and to be intirely legiſlative in its 
nature, I ſhould be glad to know whether 
the crown itſelf poſſeſſes ſuch a power in 

England, 


8g. 2 


2 resse 
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England, that is, (as I underſtand it,) a 
power of eſtabliſhing articles of war, 
martial law, for the government of its armies 


whether it can legally delegate, (even by 
an inſtrument under the great ſeal,) the like 
power to the governours of the American 
provinces. An anſwer to theſe queſtions 


will very much oblige me. 


ENGLISHMAN. 


The power of eſtabliſhing articles of war, 
or martial law, for the government of the 


armies and militia of England, is not at 


this day exerciſed by the crown alone, but 


by the crown and parliament conjointly, 


or, (to ſpeak more correctly,) it is exerciſed 
by the crown alone in conſequence of an 
act of parliament inveſting it with the ſaid 
power. It ſeems reaſonable therefore to 
conclude that, without an act of parliament 
fot this purpoſe, the crown could not, at 
this day, legally exerciſe ſuch a power. I 
fay at this day; becauſe, I believe, in former 
times the crown did exerciſe ſuch a power 

| without 


and militia in England, and conſequently - 


How this 
power is exer- 
ciſed at this 


day in Eng- 
land, 
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L. 20; Þ 
without any authority from parliament. But 
it was only in times of imminent danger 


to the - kingdom, when an enemy had 


actually invaded it, or had made great pre- 
parations to invade it. Thus, when the 
famous Spaniſh Armada was about to invade 
England in the year 1588, queen Eliza- 
beth raiſed an army of 20, ooo men for 
the defence of the kingdom, and alſo ordered 
the trained bands, or militia, in the ſeveral 
counties of the kingdom to be drawn out 
for the ſame important purpoſe. And I 
ſuppoſe, (but this I do not recolle& to be 
diſtinctly related by the hiſtorians ;) that on 


that occaſion ſhe eſtabliſhed ſome articles of 


war, or law-martial, for the government of 
the ſaid army and militia, And the like 
powers I believe to have been exerciſed by 
the crown on former occaſions of a fimilar 
nature, Now, if this ſuppoſition is true, it 
muſt be confefled that the crown did, on 
thoſe occaſions, perform acts of legiſlation 
by its own ſingle authority, namely, by 
eſtabliſhing articles of war, or laws martial, 
for the government of the armies and militia 
it ſo raiſed. But theſe acts of legiſlation 

ſeem 


4 


B 
ſeem to have been conſidered as a ſort of 
neceſſary appendages to the acts of executive 


9 power that gave riſe to them, to wit, the 

2 levying of armies for the defence of the 

4 kingdom, which in times of invaſion, or of 

: imminent danger of an invaſion, did certainly, 

5 in former days, make a part of the prerogative ith al 
of the crown. This part cf the prerogative of the crown 

d of the crown is more diſtinctly ſet forth, 5 — 

z as well as more fully recognized, in the PPE of all | 

: pre-amble of a ſtatute made in the 1 3th year —_ — 
of the reign of king Charles the 2d, 

a (which was one year after the Reſtoration,) 

8 than in any other book of law: and therefore I 


will recite to you the words in which it is 
therein expreſſed. They. are as follows. 
%% Foraſmuch as within all bis Majeſty's 
&« realms and dominions the fole ſupreme govern- 
ce ment, command, and diſpoſition of tbe militia, 
te ond of all forces by ſea and land, and of 
* all forts and places of firength, is, and, by 
te the laws of England, ever was, the undoubted 
* right of his Majeſly, and of his royal prede- 
* ceſſors, kings and queens of England; and 
ce that both, or either, of the houſes of parliament 
* cannot, nor ought to, pretend to the ſame.” 
| This 
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FITS 

This ſtatute; you ſee, clearly acknowledges W * 
the kings of England to have the ſole right t 
of commanding all the military force of the b 
kingdom both by ſea and land. And 11 *© 
conceive that the power of eſtabliſhing articles 

of war, or martial law, for the government 

of theſe forces, when raiſed and embodied, fe 
(though it was a power of a legiſlative na- 8¹ 
ture,) was formerly exerciſed by the crown 
as incidental to the ſaid right of commanding 1 


9 the ſaid forces. And, if it was ſo exerciſed, = 


it formed an exception to the general maxim 
concerning the Britiſh government, that the 
; legiſlative power of it does not belong to 

the king alone, but to the king and parliament 
conjointly. But it was an exception founded 
on a ſuppoſed neceſſity, arifing from the 
dangerous and diſturbed ſtate of the kingdom, 
when invaded, or about to be invaded, by 
a hoſtile army, which might be thought 
to render the meeting of the parliament 
impracticable. For it was only in theſe caſes 
of imminent danger to the kingdom that 


it was lawful for the king to levy troops at nj 

all of any kind, either army or militia ; and _ 

conſequently it was only in thoſe caſes that I in 
the 
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the king could have any occaſion to exerciſe 
this peculiar branch of legiſlative authority 


by eſtabliſhing articles of war, or laws mar- 
tial, for the government of ſuch troops. 


Nor was the mere being at war with a 
foreign nation deemed to be a ſufficient de- 
gree of danger to the kingdom to authorize 
the king to eſtabliſh martial law for the go- 
vernment of any troops within the kingdom, 
unleſs the kingdom was either actually in- 
vaded, or, at leaſt, upon the point of being 
invaded, by a hoſtile army. This is manifeſt 
from a clauſe in the famous act of parliament 
paſſed in the third year of the reign of king 
Charles the 1ſt, and known by the name of 
the Petition of right, which, together with the 


occaſion of making it, I will now proceed to 
ſtate to you. 


King Charles the 1ſt, ſoon after his ac- 
ceſſion to the thrones of England and Scot- 
land, in the year 1625, entered haſtily and 
injudiciouſly into a war with Spain, and ſent 
an army and fleet to take the town of Cadiz 
in that kingdom. This expedition failed of 
ſucceſs, 


Vor. II. Yyyy 


The mere be- 
ing at war 
with a foreign 
nation was not 
ſufficient to 
authorize the 
king to efta- 
bliſh martial 
law for the 
government 
of any 
within the 
kingdom. 


An account of 
the clauſe re- 
lating to this 
ſubje& in the 
famous act of 
parliament 
called the Pe. 
tition of Right, 
in the 3d year 
of K. Charles 
the 1ſt, A. D. 
1628, 
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ſucceſs, and the fleet and troops returned to 
England, and were then (as we are told by 
Ruſhworth; a famous hiſtorical collector, 


who lived at that time,) ſcattered here and 


there in the bowells of the kingdom, and governed 
by martial law, The king gave commiſſions to 
the lords lieutenants [of counties,] and their 
deputies, in caſe of felonies, robberies, murders, 
outrages, or miſdemeanours, committed by ma- 
riners, ſoldiers, or other diſorderly perſons join- 
ing with them, to proceed, according to certain 
inſtructions, lo the trial, judgement, and exe- 
cution of ſuch offenders, -as in time of war, 
And fome were executed by thoſe commiſſions, 


This was in the year 1626, See Ruſhworth's 


Collections, Vol. I. page 419. 


Two years after, in the parliament that 
paſſed the Pelition of right above-mentioned, 


this meaſure, of granting commiſſions to exe- 


cute martial law, was condemned as illegal, 
notwithſtanding it was confined to the puniſh- 
ment of offences committed by mariners, 
ſoldiers, and diſorderly perſons joining with 
them, and notwithſtanding the king was 


actually engaged in war with the king of 


Spain 


oy 1 

Spain at the time of granting thoſe commil- 
fions : and the reaſon given for this condem- 
nation of the ſaid meaſure was this; © that, 
as there was no enemy in the kingdom, the 
ordinary courſe of juſtice was not interrupted, 
but the courts of juſtice fat as freely to admi- 
niſter juſtice as they had uſed to do before 
the war againſt Spain had been declared; 
and conſequently it was poſſible to try and 
puniſh thoſe mariners, ſoldiers, and others, 
for the ſaid felonies, robberies, and murders, 
and other offences, according to the known 
laws and ſtatutes of the realm, without hav- 
ing recourſe to a more ſummary and arbitrary 
mode of trial.” The clauſe in the Petition 
of right relating to this ſubject is as follows. 


4 
In, 
5. 


1, whereas of late great companies of The aforeſaid 
2 n ow of 


ſoldiers and mariners have been diſperſed into Petition of 


al, divers counties of the realm, and the inbabi- = 
* tants, againſt their wills, have been compelled 
1 to receive them into tbeir bouſes, and there to 
th ſuffer them to ſojourn, againſt the laws and 


cuſtoms of this realm, and to the great griev- 
ance and vexation of the people : 


Yyyy 2 And 
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And whereas alſo by authority. of parlia- 
ment, in the 2.5th year of the reign of king 
Edward the third, it is declared and enatted, 
That no man ſhall be fore-judged of life or 
limb againſt the form of the great charter and 
' the law of the land: and by the ſaid great 
charter and other the laws and flatutes of this 
pour realm, no man ought to be adiudged to 
. death but by the laws eſtabliſhed in this your 
realm, either by the cuſtoms of the ſame realn 
er by acts of parliament: And whereas m 
offender of what kind ſoever is exempted from 
the proceedings to be uſed, and puniſhments to 
be inflicted, by the laws and flatutes of thi 
your realm: 


Nevertheleſs, of late, divers commiſſions un- 
der your Majeſty's great ſeal have iſſued forth, 
by which certain perſons have been aſſigned and 
appointed commiſſioners, with power and auibo- 
rity to proceed within the land according to the 
Juſtice of martial law againſt ſuch ſoldiers and 

mariners, or other diſſolute perſons joining with 

them, as ſhould commit any murder, robbery, 

felony, mutiny, or other outrage or miſdemeanor 
whatſoever ; and by ſuch ſummary courſe and 

order 


C1 
order as is agreeable to martial lau, and ts 
uſed in armies in time of war, to proceed to 
the trial and condemnation of ſuch offenders, 


and them to cauſe to be executed and Fut to death 
according to the law martial : | 


By pretext wine ſome 1 your Majeſty's 
ſubjetts have been by ſome of the ſaid commiſ- 


fioners put to death, when and where, if by the 
laws and ſtatutes of the land they had deſerved 
death, by the ſame laws and fiatutes alſo they 
might, and by no other ought to have been 
adjudged 82 executed: 


And all ſundry grievous offenders, by colour 
thereof claiming an exemption, have eſcaped the 
puniſhment due to them by the laws and flatutes 
of this your realm, by reaſon that divers of 
your officers and miniflers of juſtice have un- 
juſtly refuſed, or forborn, to proceed againſt 
ſuch offenders according to the ſame laws and 
flatutes, upon pretence that the ſaid offenders . 
were puniſhable. only by martial law, and by 
authority of ſuch commiſſions as are aforeſaid ; 
which commiſſions, and all others of like na- 
ture, are wholly and direftly contrary to the 
ſaid laws and fatutes of this your realm: 


They 


Two conclu- 
ſions from the 
ſaid clauſe, 
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Excellent Majeſty, e 


© That your Majeſty « will be Ae 4 / 0 remove 


* ſaid ſoldiers and mariners, and that your 


people may not be ſo burthened in time to come; 
and that the Foreſaid commiſſions for proceed. 
ing by martial law may be revoked and an- 


nulled; and | that . hereafter no commiſſions of 


like nature may iſſue forth io any perſon or 


perſons whatſoever, to be executed as aforeſaid, 


left by colour of them any of your . Majeſly' 
ſubjefts be deſtroyed or put to death, contrary 
to the laws and franchiſes of the land, 


heſe are the words of this moſt excellent 


ſtatute ; which is ſaid to have been penned by 
the famous Sir Edward Coke, and is, without 
all compariſon, the moſt important. and be- 
neficial ſtatute to publick liberty of all the 
laws now in being, and therefore ought to 
be moſt diligently read and ſtudied, and con- 


ſtantly kept in remembrance, by every lover 


of the Engliſh conſtitution. And from theſe 
words we may derive the two following con- 
cluſions; to wit, 1ſt, That martial law, in 


the caſes in which it may be legally exerciſed, 
relates 
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relates only to mariners, and ſoldiers, and thoſe 


0 perſons who join themſelves to them, and not to 
the inhabitants of the kingdom at large, who 
Ve are quiet at their homes and have no con- | 
ir nection with the army, as many people are 
H too apt to ſuppoſe; and 2dly, That com- 
1 miſſions to execute martial law, (even with 
I reſpect to mariners, ſoldiers, and other diſſo- 
if lute perſons who join with them,) are ille- 
T gal in time of war as well as in time of peace, 
d, unleſs the war be at home in the heart of 
's the kingdom, and the ſucceſs and power of 
0 the enemy be ſo great that the courts of judi- 


cature cannot ſit to adminiſter juſtice upon 
the offending ſoldiers and mariners according 
to the known laws and ſtatutes of the realm. 
Nor is it clear that even this caſe is excepted 
from the general prohibition of the exerciſe 
of martial law contained in this excellent 
ſtatute, in theſe words, © and that hereafter 
no commiſſions of lite nature may iſſue forth to 
any perſon, or perſons, whatſoever, left, by 
colour of them, any of your Majeſty's ſubjects 
be deflroyed or put to death, contrary to the 
3 franchiſes of the land. But, as the 

ain Fn of this prohibition (which is 
the 
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the practicability of trying and puniſhing ſuch 
offenders according to the known. laws and 
ſtatutes of the realm, ) does not extend to that 
caſe, it may perhaps be reaſonable to ſuppoſe 
that the prohibition itſelf was not meant to 
extend to it. But in all caſes ſhort of that 
caſe of the general internal confuſion of the 
kingdom, and a neceſſity, thence reſulting, 
to have recourſe to ſuch a remedy, it is clear 
that the exerciſe of martial law is illegal. 


This clauſe oo Nor does this clauſe of the Petition of right 


the Petition of 


Right ſeems ſeem to have made a change of the law in 


been an alters khis particular, under the appearance of on 


— = = declaring it; (which, I believe, has ſome- 


- ſubject, but times been done ;) but I am inclined to think 


only a decla- 


ration of it. that the law was at that time (that is, in the 


year 1628,) generally underſtood to be fo 
already. For I obſerve that in the debates 
upon this ſubject, previous to the paſſing this 
famous Petition of right, Serjeant Aſhley, 
the king's ſerjeant, (who was eminently 
ſollicitous to preſerve the king's prerogatives 
at their greateſt height,) admits that it was ſo. 


Serj. _ 5 His words are as follows. The martial lau 


words upo 


this ſubject. likewiſe (though not to be exerciſed in times of 


peace, 
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peace, when recourſe may be had to the king's 
courts,) yet in time of invaſion, or other time 


of boſtility, when an army royal 1s in the field, 


and offences are committed which require ſpeedy + 


reſolution, and cannot expect the ſolemnities of 
legal trials, then ſuch impriſonment, execution, 
or other juſtice done by the law-martial, is 
warrantable, and is jus gentium, which ever 
ſerves for a ſupply in defet of the common 
law, when ordinary proceedings cannot be had.” 
Theſe are the words of Mr. Serjeant Aſhley 
in a famous ſpeech which he made at a con- 
ference between the two houſes of parliament 
concerning the ſaid Petition of right, in which 
he endeavoured, in behalf of the Crown, to 
juſtify certain impriſonments which had been 
made, before the ſitting of the ſaid parlia- 
ment, by the ſpecial order of the king in his 
privy council, without aſſigning the cauſes of 
the ſaid impriſonments in the warrants by 
which the parties had been committed. 
In the courſe of his argument on this 
ſubject he advanced a moſt dangerous 
doctrine, to wit, that there exiſted in the 
kingdom a ſpecies of law, which he called 
the Law of Slate, or State-neceſſity, that did 
not proceed by the law of the land, but ac- 
Vo. II. Z 2 2 2 cording 


Serjt Aſhley, 
in the ſame 
ſpeech,ſhew'd 


- a great degree 


of zeal for the 
prerogatives 
of the Crown, 


He advanced 
on that occa - 
ſion a very 
dangerous 


doctrine; 
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1 


cording to natural equity ;---a doctrine that 


appeared ſo very miſchievous and unconſti. 
for which he tutional to the Houſe of Lords, that, (though 


was ordered : i k 
into . cuſtody he advanced it only in the capacity of a coun- 


» ==> ſel, or advocate, arguing for his client, the 
Crown, ) they ordered him into cuſtody for 
advancing it. His advancing this dangerous 

doctrine in ſupport of the power of the Crown 

ſhews that he was not diſpoſed to curtail its 
prerogatives: and therefore we may well 

ſuppoſe that the right of the Crown to exer- 

ciſe martial law was not more extenſive than 

2 he allowed it to be in the words I have al- 
Conclyſion 1, ready quoted from him. We may therefore, 
above: men- I think, fafely conclude that, if the exerciſe 
—_— of martial law by the king's fingle authority 
is ever legal (which may, perhaps, be doubted 

ſince the above-mentioned ſtrong and general 
prohibition of it by the petition of right,) it 

is only in that caſe of extreme neceſſity de- 

{ſcribed by Serjeant Aſhley, when recourſe can- 


not be had to the king's courts, But in England 
The govern- 


ment of the the exerciſe of this prerogative of the Crown 


prmy in #5: is, at this day, rendered totally unneceſſary 


on at this day with reſpect to the army, by the annual re- 


by annual acts 


of parliament newal of the mutiny- act, which impowers 
called Mutiny- 1 | h 
as, tne 


in 


the 


t 
the king to eſtabliſh articles of war for the 
good government of the army during the 


time of its continuance, and thereby takes 


away all pretence, or occaſion, Ig eſtabliſh- 
ing them, - that is, for eſtabliſhing martial 
law, by virtue of his own ſingle auchority. 


The illegality of eſtabliſhing martial law 
for the government of the army in time of 
peace, any otherwiſe than by act of parlia- 
ment, 1s recognized and recited in the pre- 
amble to the annual mutiny- acts; which runs 
in theſe words: 


„ Whereas the raiſing, or keeping, a ſtand- 
ing army within this kingdom in time of peace, 
unleſs it be with conſent of Ran, is 
egainſt lau: 


And whereas it is judged neceſſary by brs 
Majeſty and this preſent parliament that a 
body of forces ſbould be continued for the 
ſafety of this kingdom, the defence of the 
poſſeſſions of the Crown of Great-Britain, 
and the preſervation of the balance of power 
in Europe; and that the whole number of 
ſuch forces ſhould conſiſt of twenty-one thou- 
ſand, nine hundred, and thirty, effe&tive men, 
invalids included: 

2 22 z 2 And 


The preamble 
oftheſeannual 


Mutiny- acts. 
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And whereas no man can be forejudged of 
life or limb, or ſubjected, in time of peace, 
to any kind of puniſhment within the realm, 
by martial Jaw, or in any other manner thay 
by the judgement of bis peers, and according 
to the known and eftabliſhed laus of this 
realm; yet, nevertheleſs, 1t being requiſite 
for the retaining all the before-mentioned 
forces in their duty, that an exact diſcipline 
be obſerved, and that ſoldiers who ſhall mu- 
tiny, or ftir up ſedition, or ſhall deſert bis 
Majeſty's ſervice, within this realm, or the 
kingdom of Ireland, Jerſey, Guernſey, Al- 
derney, and Sark, or the iſlands tbereunti 
belonging, be brought to a more exemplary 
and ſpeedy puniſhment than the uſual forms 
of the law will allow, Be it therefore en- 
atted, &c. 


It is only by virtue of theſe mutiny-acts 
(which are never paſſed for more than one 
year with reſpect to troops employed in 
Great-Britain, and only for two years with 
reſpect to thoſe employed in America,) that 
courts martial are held for the puniſhment 
of ſoldiers and officers who are guilty of 

mutiny 


my &q 5 


many 
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f mutiny and deſertion, and other military 
, offences; ſo that the only martial law now 
, exerciſed, or ever mentioned, in England, 
for the government of the regular forces, is 


g founded on the authority of parliament. 4 
's | | | 
e And, ſince the militia of England "has The militia | 
4 been put upon a better footing than it uſed allo governed 
. a by virtue of 

ne to be, and is become an important part of certain acts of 
/Þ the national defence, (which is only within Parliament. 
about twenty years paſt) the regulation of 
be that alſo has been carried on intirely by acts 
1 of parliament; of which ſeveral have been 
15 made for that purpoſe, as experience has, 
r; WM from time to time, ſhewn the defects of for- 
m mer proviſions, and the neceſſity of making 
N new ones. And, when the ſaid militia are 

embodied for the defence of the kingdom, 

it is only by virtue of theſe acts of parlia- 
as ment that they become ſubject to the ſame 
"ne articles of war which have been eſtabliſhed 
in by the crown (in purſuance of the power be- 
ith fore-mentioned, granted to it for that pur- 


hat pole by the aforeſaid acts of parliament call- 

ent ed The Mutiny-Acis for the government of 
of the regular army, So that all the martial 

tiny law 


PP 
law now exerciſed in England, with reſpe& 
both to the militia and the army, is founded 
on the authority of parliament. And from 
the long continuance of this practice, of pro- 
ceeding in this matter by the authority of 
parliament, I am inclined to think it would 
hardly now be thought legal in the crown to 
+ exerciſe martial law in England, without that 
authority, upon any occaſion whatſoever, 
But; if it would be legal in any caſe, you 
| ſee, by the clauſe above-recited from the fa- 
mous Petition of Right, that it could only 
be ſo in that caſe of extreme neceſlity, men- 
tioned by Serjeant Aſhley, arifing from an 
invaſion and diſturbance in the heart of the 
kingdom, which ſhould make it impoſſible 
to have recourſe to the ordinary courts of 
Juſtice for 'the puniſhment of crimes com- 
mitted by officers or ſoldiers, 


This is the beſt account I am able to give 
you of the right of the crown, indepen- 
dently of the parliament, to eſtabliſh martial 
law in England, 


FRENCH- 
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FRENCHMAN. 


I am glad to hear that this very important 
power can fo ſeldom be exerciſed by the 
crown alone without the parliament ; and 
ſtill more ſo, that the idea of exerciſing it in 
that manner is almoſt extinct in England. 
For, if the crown could exerciſe this power, 
I will not ſay, in time of abſolute peace, 
but even in time of war, when the events 
of war do not diſturb the internal govern- 
ment of the kingdom, I ſhould apprehend 
it might ſoon be employed to deſtroy all the 
liberties of the nation. And I am likewiſe 
glad to find, -that this power of exerciſing 
martial law, in thoſe caſes in which it may, 
or, rather, might formerly, be legally exer- 
ciſed in England, related only to the army, 
or militia, that was collected together for the 
defence of the kingdom, and not to the reſt 
of the people, who continued in peace in 
their reſpective habitations. For, if this law 
related to all the ſubjects of the kingdom, 
and could be lawfully exerciſed whenever 
the king was at war with any other ſtate, it 

would 


extended over all the king's ſubje&s as well as the army and militia. 


Remarks on 
the utility. of 

the foregoing a 
reſtrictions on 

the exerciſe of 
martial law in 

England. 


Dangerous 

conſequences 
that might tol- 
low from the 
exerciſe of 

martial law, 
even in time 
of war, if it 
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would be in the power of the king at any 
time to ſhut up all his courts of law, and 


eſtabliſh a military and arbitrary government 


over his ſubjects, under the name of martial 


law, whenever he thought fit, by entering 


into a war with ſome foreign ſtate, or other; 
becauſe the power of making war is an ac- 


know ledged part of his prerogative. And, if 
this were the caſe, it would not be ſurprizing 


This wrong 

idea of the ex- 
tent of martial 
law ſeems to 
have been en- 
tertained in 

the province 


of Quebeck. 


if Great-Britain ſhould be kept, on this ac- 


count, in a perpetual ſtate of war. 


Nevertheleſs this erronẽous idea of the ex- 
tent of martial law ſeems to be entertained 
by many people in this province, and, a- 
mongſt the reſt, by our governour, general 
Carleton ; who has lately, by an. inftrument 
not paſſed under the publick ſeal of the 
province, but only under his own private 


ſeal of arms, and not ſtated to be paſſed 
with the advice and conſent of the council 


of the province, eſtabliſhed martial law a- 
mong us in this extent, in theſe words: 
To the end (he ſays) that ſo treaſonable an 
invaſion [from the rebels in the neighbour- 


ing revolted colonies] may be ſoon defeated ; 
| that all ſuch traitors, with their ſaid abettors, 


may 


eee, een 1 
1 lick peace and tranguillity of this province bl | 
t ogain reftored, which the ordinary courſe of ; 1 
l the ciui! law is at preſent unable to effets ;--- Fl 
8 IHA E THOUGHT EIT to iſue this pro- 1 
p} clamation, hereby decloring,' that, until the i Y A 
4 aforeſaid good purpoſe can be attained, T ſhall, 135 
it in virtue of the powers and authority to me 4 in 
g given by tis ' Majeſty, execute martial law, A. 5 
4 and cauſe the ſame to be enacuted throughout 15 
this province: and to that end I ſhall order 
the, militia within the fame to be forthwith 
: raiſed.” Here, you ſee; our governour ſays 
a he ſhall execute martial law throughout the 
0 provmce, that is, (8s, we all underſtand it in 
this -province,) he will ſuſpend: the whole 
* civil government of the province, and put it 
he 3 3 
intirely under military, or arbitrary, govern- 
i ment, until the publick peace and tranquil- 


lity is reſtored. And he confiders the militia 
as the proper inſtruments to be employed in- 
executing martial law, inſtead of conſidering 


8 martial law as a Proper inſtrument for go- 
an verning the militia, as 1 now ſee that he 
5 ought to have done: for he declares; Ther, 


zo the end that he may execute martial law 
rig 
Vol. II. Aaaaa - through- 
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litia to be raiſed. Theſe are ſad miſtakes, 


that make our condition ſtill more unfortunate 
than it would be by the fair execution of the 


late Quebeck-act, diſagreeable as it is to moſt 


of us. But J hope . will one a be ſet 
Tight. 


<1 vo N GLISHMAN. 

1 hope ſo too: and, if they are not, I am 
perſuaded the diſcontents, which you tell me 
now abound ſo much in the province, will 
not eaſily be removed. But now, if you pleaſe, 
we will leave the melancholy conſideration of 
our own, poor, devoted, province, and inquire 
into the right of eſtabliſhing martial law in 
the Engliſh provinces on this continent and 
in the Weſt- Indies, where notions of Engliſh 


law and Engliſh liberty have been hitherto 


F to prevail. 


| Ia theſe provinces, (as no ſtanding forces 
have, till of late, been kept up in them, 
and no acts of the Britiſh parliament have 
been made to regulate their militias, ) the 
buſineſs of martial law is not ſo much a 
| matter 


1 
matter of mere ſpeculation as it is in England; 
but it has ſometimes been neceſſary to have 
recourſe to it for the government of the mi- 
litia, or other forces, which, in times of in- 
vaſion or imminent danger, have been raiſed 
for their defence. And with this view it has 
been uſual for the Crown to delegate its 
power of eſtabliſhing martial law to the go- 
vernours of the ſeveral provinces, either, 
once for all, by a clauſe in the charters of 
ſome of the provinces, or to each individual 
new governour by a clauſe in his commiſſion 
under the great ſeal, in the other provinces, 
which have no charters. The clauſes of 
this kind in the commiſſions of the governours 
of the provinces of Quebeck and New-York 
I have already recited to you. And it appears 
from them that this power of exerciſing mar- 
tial law was conſidered as a neceſſary appen- 
dage to the power of railing, and training, 
and commanding the militia, which belonged 
to the governour as captain-general of the 
province : which ſhews that it has nothing 
to do with the people of the province at large, 
but relates only to that part of them who. are 
called out and embodied as a militia, or tem- 

Aaaaa 2 | porary 


to delegated 


Of the powers 
relating there - 


to the gover- 
nours ot pro- 
vinces in their 
commiſſions 
of captain ge- 
neral and go- 
VETNCUr iu 
chief. 
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Of the powers 
relating there - 


to that are 
contained in 
the charters 
of ſeveral co- 
lonies. | 


— - Lute 


in the charter 


of Maryland. 
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poraty army, for the ſafety of the province. 


And I preſume the clauſes relating to this 
ſubject in the commiſſions. of the governours 


of other provinces are to the ſame effect 


And in the charters they are pretty much 
the ſame, though not exactly in the ſame 
words. Thoſe in the charters of Maryland, 
Connecticut, Rhode-Iſland, Penſylvania, and 
Maſſachuſets Bay (which, I believe, are all 
the charters in North-America now in 
force, are as follows. | 


In the charter of Maryland (which was 
granted to Lord Baltimore and his heirs, by 
king Charles the 1ſt in the year 1632,) the 
clauſes relating to the power of levying forces 
and exerciſing martial law are in theſe words. 
« And, becauſe in ſo remote a country, and 
te fituate near ſo many barbarous nations, the 
te incurſions as well of the ſavages themſelves, 
« as of other enemies, pirates, and robbers, 


may probably be feared, therefore we have 


given, and for us, our beirs and ſucceſſors, 


* do give, power, by theſe preſents, unto the ſaid 


<< now 


[233-3] 


« ww Lord Baltimore, bis heirs and affigns, 
« by themſebves. or their captains, or other tbeir 
« officers, to leuy, muſter, and train all forts 
« of men, of what conditzon. ſoever, or ubere- 
« ſoever. born, in the ſaid province of Mary- 
« land for the time being, and to make war, 
« and purſue the enemies and robbers aforeſaid, 


« as well by ſea as by land, yea, even without 


« the limits of the ſaid province, and (by 
« God's affiſtance) to vanquiſb and take them; 
« and being taken, to put them to death. by 
« the law of war, or to ſave them, at their 


« pleaſure; and to do all and every otber thing 


5 ꝛobich unto tbe charge and office of a captain- 


« general of an army behongeth, or hath ac- 


* cuſtomed to belong, as fully. and freely. as 
„ any captain-general of an army hath ever 
cc had the fame. 


ce Alſo, our will and pleajure 7s, and, by The ſecond 


* this our charter, we do give unto the ſaid 
ce 0 Lord Baltimore, his betrs and aſſigns, 
full power, liberty and authority, in caſe of 


« rebellion, tumult or ſedition, if any ſhould 


te happen (which God forbid) either upon the 
* land, within the province aforeſaid, or upon 
* the 
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« the. main ſca, in making a voyage thither, 
ce. or returning from -thenge, by themſelves, ar 
« their captains, "deputies, or other officers, 15 
« be authorized under thetr ſeals far that pur. 
« poſe, (to whom We alfo for us, our heir; 
«rnd ſucceſſors, do give and grant by theſ; 
e preſents, full power and authority) to exer. 
e ciſe martial law againſt mutinous and fedi. 
te 7ous perſons of thoſe parts, ſuch as ſhall re- 
te fuſe to ſubmit themſelves to bis or their go- 
te vernment, or ſhall refuſe 0 ſerve in the 
e wars, or ſhall fly to the enemy, or forfake 
* therr enſigus, or be lotterers or ſtragglers, or 
e otherways however offending againſt the lau, 
cc cuſtom, and diſcipline military, as frech 
« and in as ample manner and form as am 
caplain- general of an army, by virtue 
His office, might, or hath accuſtomed to uf: 
&« the n « 


The fit of theſe clauſes 0 to the 


' power which the king hereby authorizes Lord 
Baltimore, and his repreſentatives, to exert 
againſt foreign enemies, or invaders, and 
robbers ; and the ſecond to the power to be 
rü over the inhabitants of Maryland, 

itſelf 
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itſelf in caſes of rebellion, tumult, and ſedi- 
tion, and more eſpecially againſt ſuch of 
them as, being under military command, 
ſhall commit military offences, ſuch as flymg 
to the enemy, for ſaking their - enſigns, and the 
like offences againſt the law, tuſtom, and di 


cipline military. This latter power is much 


the ſame in ſubſtance with the power of exer- 


ciſing martial law delegated to the governours 


of the provinces of New-York and 'Quebeck 
in the clauſes I have already mentioned to 


you. But it is expreſſed in more words, and 
perhaps may have been meant to convey a 
more extenſive degree of power than is convey- 
ed by the words of thoſe commiſſions, which 
are only, To execute martial law in lime of 
invaſion, or other times when by law it may te 
executed,” and To execute martial law in time 
of invaſion, war, or other times when by law it 
may be executed.” But, if they were meant to 
convey to Lord Baltimore and his repreſen- 
tatives ſuch more extenſive powers, they were 
not long permitted to produce that effe&. 
For in the year 1650, (which was only 
eighteen years after the granting 'of the char- 
ter,) there was an act paſſed by the Aſſembly 

ms of 


Aa act of 
aſſembly was 
pailcd in Ma- 
ryland in the 
year 1650 for 
regulating the 
exeicile of 
martial law. 
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of Maryland, which aſcertained, andd reſtrained 


within reaſonable bounds, the power of the 
proprietary, both with reſpect to levying troop; 
and making war, and with reſpect to the excr- 
eiſe of martial law. This act is as follow; 
It is jntitled, © An act concerning the levying 
of War «within this ** and is expreſſed 
in theſe words. 


The words of This aſſembly bembly Pe that it may le 
* cenatted, And be it enafted by the lord pro. 
prietary, nojth the advice and afſent of the 
upper and lower houſe of this preſent afſembl, 
Wat, if the lord proprietary, or bis heirs, or 
| any deputy or deputies, lieutenant, or. other 
| cbief governour or governours of this province 
[- Jhall, at any time bercafter, make any war 
| out of the limits, or precincts, of this province 
: without the conſent and approbation of the 
vx general aſſembly of this province firſt bad and 
; ' declared, the freemen of this province fhal 

be no way obliged, or compelled, againſt their 

conſents, to aid, or aſſiſt, with their perſons 

or eſtate, in the proſecution ar maintenance 
c ſuch war; but are, and ſhall be, diſ- 

charged of all attendance, or alp, Concern- 
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ing, or in relation to, ſuch war : any law, 
uſage, or cuſtom, to the contrary hereof in 
any wiſe notwithſtanding. 


II. And ds further bumbly pray that it be 
enacted; And be it enacted by the authority 


aforeſaid ; That no martial law ſhall at any 


time hereafter be exerciſed within this pro- 
vince but only in time of camp, or garriſon, 
and that within ſuch camp or garriſon. 


111. Ani be it further enacted by the 
authority aforeſaid, That all charges ariſing 
from time to time, by defence of the province 
againſt any invaſion of any enemy, or enemies, 
or agaihſt any domeſtict inſurrettions, or re- 
bellions, againſt the publick peace of this pro- 
vince, or the government eſtabliſhed herein, 
and under the lord proprietary, and his heirs, 
lords and proprietaries of this province, fhall 
be defrayed by this province by an equal 
aſſeſſment upon the perſons and ęſtates of the 
inbabitants thereof; any thing in this ac, or 
in any other act, to the contrary in any wiſe 
notwithflanding. This act was afterwards 
confirmed amony the perpetual laws of the 
province of Maryland, in the year 1676. 
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By the ſecond clauſe of this act of aſſembly, 


act of aſſem- you ſee, the exerciſe of martial law is con- 


bly. 


Of the power 
of exerciſing 
martial law in 


the colony of 


icut. 


The clauſe of 
the charter of 
Connecticut 
relating to this J. 
tubje&, 


fined to thoſe places, for which -alone it is 
proper, to wit, camps and garriſons; and 
any power of extending it to other perſons 
in the province, which might be pretended 
to be grounded on the general words of the 
above-mentioned clauſe of the royal charter, 
is effectually taken away and aboliſhed. 


In the charter of the province, or colony, 
of Connecticut, which was granted by king 
Charles the ad in the year 1662, the clauſe 
relating to raifing troops, and making war, 
and exerciſing martial law, and to the dele- 
gation of the whole power belonging to 2 


captain-general of an army, is in theſe words, 


And we do further, for us, our heirs and 
ſucceſſors, give and grant unto the ſaid go- 
vernour and company, and their ſucceſſors, 
by theſe preſents, That it ſball and may bt 
lawful to and for the chief commanders, go- 
wernours and officers of the ſaid company fer 
the time being, who ſhall be refident in the 
perts of New England hereafter mentioned, 
and others inhabiting there, by their leave, 

admittance, 


-_ 
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admittance, appointment or direction, from 
time to time, and at all times bereafter, for 
their ſpecial defence and ſafety, to aſſemble, 
marſhal, array, and put in warlike poſture, 
the inhabitants of the ſaid colony ;—and to 
commiſſionate, impower and authorize ſuch 
perſon, or perſons, as they ſhall think fit, to 
lead and conduct the ſaid inhabitants ;—and 
to engounter, expulſe, repel, and refift by 
force of arms, as well by ſea as by land; 
and alſo to kill, flay and deſtroy, by all fitting 
ways, enterprizes and means whatſoever ; all 
end every ſuch perſon or perſons as ſhall, at 
any time hereafter, attempt, or enterprize, 
the deſtruction, invaſion, detriment, or an- 
noyance, of the ſaid inhabitants and planta- 
tion ;—and to uſe and exerciſe the law martial 
in ſuch caſes only as occaſion ſhall require ;— — 
and to take or ſurprize, by all ways and 
means whatſoever, all and every ſuch perſon 
or perſons, with their ſhips, armour, am- 
munition, and other goods, as ſhall, in 


ſuch hoſtile manner, invade or attempt the 


defeating of the ſaid plantation, or the burt 
of the ſaid company and inhabitants ;—and, 
upon juft cauſes, to invade and deſtroy the 
natives or other enemies of the ſaid colony. 
Bbbbb 2 And 
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* And in the charter of the colony of Rhode. 
Iſland, which was alſo granted by K. Charles 
the 2d in the ſame year 1662, the clauſe for 
. in this purpoſe is as follows. And we do fur- 


Rhode Iſland ther, for us, our heirs and ſucceſſors, give 
relating to the 


lame tubjea, and grant unto the ſaid governour and con- 


pany, and their ſucceſſors, by theſe preſents, 
that it ſhall and may be lawful to and for the 
ſaid governour, or, in bis abſence, the deputy. 
governour, and major part of the ſaid offi}. 
ants for the time being, at any time, when 
the ſaid general aſſembly is not ſitting, te no- 
minate, appoint and conſtztute fuch and 1 
many commanders, governours, and militar) 
officers, as to them ſhall ſeem reguifite, for 
the leading, conducting, and training up tie 
inhabitants of the ſaid plantations in martial 
affairs, and for the defence and ſafeguard of 
the ſaid plantations ; and that it ſball and 
may be lawful to and for all and every ſuch 
£0/4mander, governour, and military officer, 
(that ſhall be ſo as aforeſaid, or by the go- 
vernour, or, „ his abſence, the deputy-go- 
vernour, and fix of the aſſiſtants, and major 
part of the freemen of the ſaid company, pre- 
ſent at any general aſſemblies, nominated, ap- 
| | painted 
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pointed and conflituted,) according to the 
tenor of his and their reſpective comm/ſſions - 


and directions, to afſemble, exerciſe in arms, 
marſhal, array, and put in warlike poſture, 
the inbabitauts of the ſaid colony, for their 
eſpecial defence and ſafety ;---and to lead and 
condutt the ſaid inbubitants; and to encoun- 


ter, repulſe, and refit by force of arms, as 


well by ſea as by land, and e!ſo to kill, flay 


and deſtroy, by all fitting ways, enterprizes 
and means whatſoever, all and every fuch 
per ſen or perſons, as ſhall, at any time bere- 
after, attempt, or enterprize, the defliruttton, 
mvafion, detriment, or annoyance, of the ſaid 


inbabitants or plantations ;---and to uſe and 


exerciſe the law martial, in ſuch caſes only as 
occaſion ſhall neceſſarily require and to 
take and ſurprize, by all ways and means 
whatſoever, all and every ſuch perſon and 
perſons, with their ſhip or ſhips, armour, 
ammunition, or other goods, as ſhall in 
beſtile manner invade, or attempt the de- 
defeating of, the Jaid plantation, or the burt 
of the ſaid company and inhabitants; and, 

upon juſt cauſes, to invade and defliroy the 


natives, Indians, or other amy the ſaid 
colony. 
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Remarks on In both theſe clauſes the law martial ig 


ſpoken of as a law to be exerciſed by the com- 
manders of the militia of the ſaid provinces, 
or the bodies of men aſſembled in military array 
for the defence of the ſaid provinces, for the 
good government of thoſe bodies while under 
ſuch military command, and ſeems to have 
no relation to the other inhabitants of the ſaid 
provinces who are permitted to continue at 
their own reſpective habitations. And in the 
firſt of theſe clauſes the power of authorizing 
the ſaid commanders to lead and conduct the 
ſaid bodies of armed inhabitants, and to exer- 
ciſe martial law for the government of them, 
is given to the chief” commanders, governours, 
and officers of the ſaid company for the time 
being, that is, as I ſuppoſe, (for it is not a very 
clear expreſſion,) to the guvernour of the co- 
lony, the deputy-governour, and the twelve 
aſſiſtants, who are mentioned in the former 
part of the charter, and are directed to be 
choſen by the aſſembly every year. Theſe 
aſſiſtants to the governour in the colony of 
Connecticut anſwer pretty much to the coun- 
cils of the provinces that are governed by the 
king's commiſſions : only, inſtead of being 

appointed 


[200 4: 


appointed by the Crown, they, together with 
the governour himſelf ' and the deputy-go- 


vernour, are in that colony choſen annually 


by the aſſembly of the people. The power, 


therefore, of aſſembling the militia in the 
colony of Connecticut, and of appointing 
officers to command it and to exerciſe martial 
law over it, is granted by the charter of that 
colony to that body of men which anſwers 
to the governour and council in a royal go- 
vernment. In the ſecond of the foregoing 


clauſes, which is taken from the charter of 


Rhode-Iſland, the power of authorizing the 
ſaid commanders to lead and conduct the 
ſaid bodies of armed inhabitants, and to exer- 
ciſe martial law for the government of them, 
is given to the governour, council, and aſſem- 
bly, when the aſſembly is fitting, and, when 
the aſſembly is not ſitting, to the governour 
and the major part of the ten aſſiſtants of the 
governour, who are mentioned in the former 
part of the charter, and are, together with 
the governour himſelf and the deputy-go- 
vernour, directed to be choſen every year by 
the aſſembly; which governour and aſſiſtants 
anſwer to the governour and councit in à 
royal goverument. | 


In 
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Of the char- In the charter of Penſylvania there is no 

* mention of the power of exerciſing martial 

law. Yet perhaps it may be conſidered as 
granted to William Penn, and his repreſen. 
tatives, by implication, as an appendage, or 
neceſſary attendant, of the power of levying 

forces, and making war againſt the enemies 
of Penſylvania, and exerciſing all the autho- 
rity that belongs to the office of a captain- 
general of an army; which power is granted 


het ving. * 
2 —— him in the words following. And, becauſe 


ter which re- in ſo remote a country, and ſituate near ſo many 


— to 1. barbarous nations, the incurſuns as well of the 


vying — — ſavages themſelves as of other enemies, pirates, 
wa. and robbers, may probably be feared : There- 

| fare WE HAVE GIVEN, AND, for Us, 
our heirs and ſucceſſors, DO GIVE, power, by 

theſe preſents, unto the ſaid William Penn, hi: 

heirs and aſſigns, by themſebves or their captains, 

or other their officers, to levy, muſter, and train, 

all forts of men, of what condition foever, or 

whereſoever born, in the ſaid province of Pen- 

Hlvania for the time being; and to make war, 
and purſue the enemies and robbers aforeſaid, as 

well by ſea as by land, yea even without the 

limut»of the ſaid province ; and, by God's affiſt- 

| pol 
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ance, to wanquiſh and take them; and, being 
taken, to put them to death by the law of war, 
or to ſave them, at their pleaſure and to ds 
all and every other thing which unto the charge 
and office of a captain-general of an army be- 
longeth or hath accuſtomed to belong, as fully 
and freely as any captain-general of an army 
bath ever had the ſame.” 


In the charter granted by king William 
and queen Mary the year 1692 to the pro- 


ſuppoſed to have been drawn up by the fa- 
, mous Lord Somers, and is conſidered as the 
" WH moſt judicious and beſt-planned- of all the 
s, American charters,) the clauſe concerning 
4 the power of aſſembling the militia of the 
i province and exerciſing martial law is ex- 
5 preſſed in the words following, And we do, 
", ) theſe preſents, for us, our beirs and ſucceſ- 
Vers, grant, eftabliſh, and ordain, That the go- 
n. vernour of our ſaid province or territory, for 
the time being, ſhall have full power, by bim- 
ſelf, or by any chief commander, or other officer 


lime, to train, inſtruct, exerciſe, and govern 
Vol. II. Cecec the 


vince of the Maſſachuſets Bay, (which is 


power of raiſ- 


or officers, to be appointed by bim, from time to 


Of the charter 
of the Maſſa 
chuſets Bay. 


The clauſe of 
the ſaid char- 
ter which re- 
lates to the 


ing the militia 
and exerciſing 
martial law. 
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the militia there ;---and for the Jbecial defence 
and ſa fety of our ſaid province or territory, to 
aſſemble i in martial array, and put in warlils 
poſture, the inhabitants of our ſaid province or 
territory; and to lead and conduct them, and 
with them to encounter, expulſe, repel, refit, and d 
purſue by force of arms, as well by ſea as by 
land, within or without the limits of our ſaid 
province or territory ; and alſo, to hill » ſlay, di- 
Aroy, and conquer, by all fitting ways, enter- 
prizes, and means whatfaeVer.; all and every 
ſuch perſon and perſons as ſhall, at any time 
hereafter, attempt or enterprize the defiruttim, 
invaſion, detriment, or annoyance f our ſail 
province or territory; and to uſe and exerciſ 
the law martial in time of actual war, invaſim, 
or rebellion, as occafion ſhall neceſſarily re. 
quire ;---and alſo, from time to time, to ereti 
forts; and to fortify any place or places withi. 
our ſaid province or territory, and the ſame to 
furniſh with all neceſſary ammunition, proviſion, 
and ſtores of war, for offence or defence; and 
to commit, from time to time, the cuſtody and 
government of the ſame, to ſuch perſon or per- 
ſons as to him ſhall ſeem meet ;---and the ſaid 
you and - I to demoli _ at his plea- 


fare; 


HW» 

7 fare and to take and ſurprize, by all ways 
and means whatſoever, all and every fuch per- 
8 ſon or perſons, with their ſhips, arm, ammu- 
r nition, and other goods, as ſhall in a hoſtile 
/ manner invade, or attempt the invading; con- 
d quering, or annoying of our ſaid province or 
y territory. Provided always, and we do, by 
d theſe preſents, for us, our heirs and ſucceſſors, 
2 grant, eftabliſh, and ordain, That the ſaid go- 
Fo vernour ſhall not, at any time hereafter, by 
ry virtue of any power hereby granted, or hereafter 
Ne to be granted to him, tranſport any of the inha- 
„ WW #itants of our faid province or territory, or 
16 oblige them ts march, out of tbe limits of the 
ame, without their free and voluntary conſent, 
n, or the conſent of the great and general court or 
e- aſſembly of our ſaid province or territory; nor 
grant commiſſions for exercifing the law martial 
bin por: any the inhabitants of our ſaid province 
h or territory, without the advice and conſent of 
on, Wl the council, or aſſiſtants of the ſame. 


and 

and In this clauſe of the charter of the Maſe. Anon 
K 

-chuſets Bay, (which ſeems to have been drawn clauſe of the 


; f harter of th 
aid with more care and attention than the corre- Maſſachuſcts 


ea · ¶ ſponding clauſes of the other charters before- Bay. 
Ccecc mentioned, ) 


[ 748 J 
mentioned;) the govetgour is anthorized to 
uſe and exerciſe martial law only in time of 


actual war, invaſion, or rebellion, and even 


* A general | 


view of the 
law relating 
to the power 
of eſtabliſhing 
articlesof war, 
or exerciſing 
martial law, 
in the Britiſh 
colonies 1n 


\ America, 


then not without the advice and conſent of 
the council of the province, 


I am therefore inclined to think that the 
law upon this ſubject in the Britiſh colonies 
in America is as follows. The king has de- 
legated to the ſeveral governours of thoſe 
provinces, either -by his charters or his com- 
miſſions, the power (which is inherent in the 
Crown according to the ſtatute of the 13th of 
king Charles the 2d above-mentioned,) of 
aſſembling the inhabitants of them in warlike 


array, and training, marching, and command- 


ing them for the defence of the province in 


time of actual war, invaſion, or rebellion, 
and allo, as a neceſſary attendant of the ſaid 


power, the power of exerciſing martial law 
for the government of the inhabitants, or mi- 
litia, ſo embodied, And, to prevent the 
abuſe of this latter power under falſe preten- 
ces of imminent danger of invaſion to the 
province, creating a neceſſity of calling out 


ume militia, and eſtabliſhing martial law for 


0 the 
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the government of them, the king has re- 
ſtrained the governours of the provinces of 


Connecticut, Rhode-Iſland, and Maſſachu- 


ſets Bay, in the above - mentioned clauſes in 
their charters, from Exerciſing martial law in 
the ſaid provinces without the advice and 
conſent of the aſſiſtants, or councils, of the 
ſame: and he has reſtrained his governours 
of Georgia in like manner by the goth in- 
ſtruction above-mentioned under his ſignet 
and ſign- manual. And I preſume, but can- 
not venture to aſſert, that he has reſtrained 
the governours of the other royal govern- 
ments in America by like inſtructions from 


exerciſing martial law in their reſpeCtive pro 


vinces without the conſent of their reſpective 
councils. 


It follows therefore that, in thoſe provinces 
of America in which no proviſion has been 
made concerning it by acts of their own 
aſſemblies, the law martial may be legally 
exerciſed by the ſeveral governours, with the 
conſent of the councils of the ſaid provinces, 
in conſequence of the power delegated to 
them by the Crown for that purpoſe by their 

| commiſſions 
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| 
| 
| 
| 
| 
| 
. 
| 
| 
| 
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The law mar- 
tial can only 
be exerciſed 
in times of 
actual inva- 
fion or rebel- 
lion. 


The ſaid re- 
{triction is of 
great import- 
ance to the 
preſervation 
of publick 1i- 
berty. 
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commiſſions or the charters of their reſpective 
provinces. But it can only be ſo exerciſed in 
thoſe caſes in which it is in its own nature 
legal, or in which the king himſelf may le- 
gally, (or might legally after the paſſing of 


the Petition of Right in the 3d year of king 
Charles the 1ſt,) exerciſe it in England, or 


might, if he were preſent in perſon in any 
province of America, exerciſe it in ſach pro- 
vince, that is, (as appears by the Petition of 
Right,) in the caſe of an actual invaſion, ot 
rebellion, in the province, when (according 


to Serjeant Aſhley's expreſſion) recourſe can- 


not be had to the king's courts of juſtice. 


FRENCHMAN. 

This reſtriction of the exerciſe of martial 
law in theſe provinces by the authority of 
only the governour and council, without the 
aſſembly, to times of actual invaſion or re- 
bellion, when recourſe cannot be had to the 
king's courts of juſtice, ſeems to be eſſential 
to the preſervation of publick liberty; ſince 


without it the governour and council of a 


ptovince, in a royal government, where they 
were appointed by the Crown, might, under 
| a pretended 
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a pretended fear of an invaſion or rebellion, 
raiſe an army in time of peace, and bring it 
under compleat ſubjection to their will by the 
exerciſe of martial law, and afterwards make 
uſe of it to enſlave all the other inhabitants of 
the province to their own arbitrary govern- 
ment, or that of the crown, of which they 
are the repreſentatives. Nevertheleſs I con- 
ceive that there may be ſome circumſtances, 
beſides thoſe of an actual invaſion, or rebel- 
lion, in a province, in which it would be 
highly beneficial to it that the governour 
ſhould aſſemble a part of the inhabitants, and 
train them to the uſe of arms, for ſome ſhort 
ſpace of time, (as, for inſtance, a month or 
two,) ſo as to render them fit for actual ſer- 
vice againſt an enemy. Such, for inſtance, 
would be an apparent danger of an invaſion 
from a foreign enemy, that was likely to take 
place very ſoon. In ſuch a caſe the moſt 
zealous lover of liberty muſt acknowledge 
that the people of the province ought in pru- 
| dence to prepare for their defence, and for 
that purpoſe to raiſe amongſt themſelves, and 
train to the uſe of arms, a temporary body of 
forces, And, perhaps, upon ſuch an occaſion 

it 


Vet in ſome 
caſes it may 
be of advan. 
tage to a pro- 
vince to raiſe 
and exereiſe a 
body of troo 

before the * 
— is 
actually ins 
vaded. 
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And, perhaps, it might be convenient, though not abſolutely 


on theſe oc- 


caſions it neceſſary, to eſtabliſh ſome articles of war, 


ight be con- , | 


erciſe martial ſaid forces, while ſo embodied. On theſe 


law. . 
1 occaſions therefore I ſhould think it would 


A 
mould there- be right for the full legiſlature of the province, : 


fore be made 1 
for theſe pur- the governour, council, and aſſembly, to paſs 


ſhould think proper, in order to be ready and 
able to repel the apprehended invaſion; and it 
to keep them in this armed condition during 


| mow on an act for this purpoſe, that is, to enable the 2 

cial legila- governour to raiſe and arm a part of the in- a 
| — habitants ; and cauſe them to be trained and * 
| exerciſed in the uſe of their arms, and en- 80 
| - camped, or marched to ſuch places as he ſo 
| 


| a certain limited time for the defence and lil 
| ſafety of the province ; and during the ſame __ 
time to exerciſe martial law for the better In 

art 


government of them, But I ſhould think 
that the martial law, or articles of war, which 8 
the governour would in ſuch caſe be per- 
| mitted to exerciſe, ought not to be left to his 
| ſole choice and appointment, but ſhould be 
choſen and eſtabliſhed by the act of aſſembly 4 
5 that enabled the governour to exerciſe them. 
Some ſuch acts of aſſembly as this ſeem neceſ- 
ſary to the ſafety of theſe provinces. 


EN G- 


(200 1] 


ENGLISHMAN. 


I think they would indeed be very uſeful. 
And I obſerve that ſomething of this kind 
has been done in the ifland of Jamaica. For 
there I have found, upon looking into the 
collection of their laws, that this affair of 
| martial law has been ſettied by an act of the 
| whole legiſlature of the iſland, to wit, the 
governour, council, and aſſembly; and this 
ſo long ago as the year 1681, which was the 
firſt year of their having an aſſembly in that 
iſland. The act I mean is Number 24. in 
the ColleCtion of the Laws of Jamaica pub- 
liſhed at London in the year 1737, page 29, 
and is intitled An act for ſettling the militia.” 
In this act there is a clauſe for eſtabliſhing 
articles of war, or martial law, for the better 
government of the officers and ſoldiers of the 
ſaid militia during the time they are in arms, 
which is in theſe words; © And it is further 
enacted and ordained by the authority afore- 
ſaid [that is, by the authority of the govern- 
our, council, and aſſembly of the province, ] 
That, during the time the ſaid officers and 

Vol. II. Ddd dd ſondiers 


The power of 
levying for- 
ces, and exer- 
ciſing martial 
law, in Jamai- 
ca, has been 
regulated by 
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governour, 
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aſſembly, of 
that iſland, 
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year 1681, 


The clauſe of 
the laid act 
which relates 
to martial law. 


R— TT ES 


— — 


1 
| 


N— I-— — wo o—_—_ — 


| 
| 
| 
| 
| 
| 
| 
| 


— ee ²˙ ½ꝗd l —— —- — — 
* 


advice and conſent, to cauſe the articles of war, 


The clauſe of 
the ſaid act 
which deter- 
mines the oc- 
caſions on 

which martial 
Jaw ſhall be 
eſtabliſhed. 


feldiers are in arms, they ſhall obſerve and 
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keep all and every of the laws aud articles of 
war, and give all due obedience to their ſu- 
periour officers : which laws. and articles the 
commander in chief, with the advice of a 
general council of war, is to make and eſta- 
blifh; and the commanders of the ſeveral re- 
giments to give out copies of the ſaid articles 


unto their reſpective officers, that the ſame 
may be publickly read once every fix months 6 
unto the ſoldiers, while they are in arms, 4 
that all perſons may the better knew and ob- - 
ſerve their duties.” This is the 11th clauſe 7 


of the ſaid act. And in the 16th clauſe of it 
a power is given to the governour to call a 
council of war upon the appearance of any 
publick danger, or invaſion, and, with their 


or la- martial, to be proclaimed, and the mi- 
litia of the iſland to be collected together and 
governed according to the faid articles, for 
the defence of the ſaid iſland. This clauſe 
is expreſſed in theſe words; And be it fur- 
ther enafted by the authority aforeſaid, That, 
upon every apprehenſion and appearance of 
 publick danger or invaſion, the commander in 
| EE | chief 
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chief do forthwith call a council of war, and, 
with their advice and conſent, cauſe and com- 
mand the articles of war to be proclaimed at 
Port-Royal and Saint Jago de La Vega; 
from which ſaid publication the martial law 
is to be in force. That then it ſhall and 


may be lawful for the ſaid commander in chief 


to command the perſons of any of his Maje- 
ſcy's liege people, as alſo their negroes, bor ſes, 
and cattle, for all ſuch ſervices as may be for 
the publick defence ; and to pull down houſes, 
cut down timber, command ſhips and boats; 
and generally to act and to do, with full power 
and authority, all ſuch things as he and the 
Jaid council of war ſhall think neceſſary and 
expedient for, his Majeſty's ſervice and the de- 
Fence of the iſland. Here we ſee that both 
the power of determining upon what occaſions 
martial law, or articles of war, ſhall take place 
in the iſland of Jamaica, and the power of 
framing the articles of wat which are at thoſe 
times to be obſerved, are veſted in the go- 
vernour and the council of war to be called 
by him, by an act of the whole legiſlature of 

the iſland, to wit, the governour, council, 
and aſſembly: which is a method of ſettling 
Ddddd 2 this 
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Two reer this affair that muſt, as 1 conceive, be at- 
reſult from tended with two very good effects. In the 


firſt place, it precludes all poſſibility of doubt 
concerning the legality of the eſtabliſhment 


of martial law in that iſland, when it is eſta- 


Yet, perhaps, 
it would have 
been ſtill bet- 
ter for the in- 
habitants of 
the iſland of 
Jamaica, if 
both the pow- 
er of deter- 
mining the 
proper oCca» 
ions for aſ- 
ſembling the 
militia, and 
that of eſta- 


bliſhing arti. 


cles of war for 


bliſned according to the directions of this act. 
And in the ſecond place, it enables the go- 
vernour to make timely proviſion for the 
defence of the iſland, by raiſing the militia, 
and training them to the uſe of arms, ſome 


reaſonable time before an invaſion, or rebel - 


lion, has actually taken place in the iſland, 
which are the only occaſions upon which, by 
the mere common law, as declared in the 
Petition of Right, it would be allowable to 
exerciſe martial law. 


Theſe are conſiderable advantages reſulting 
from the foregoing act. Nevertheleſs I ſhould 
be inclined to think that it would have been 
ſtill better for the inhabitants of the iſland of 
Jamaica, if their aſſembly had taken the 
courſe you recommend, and, inſtead of en- 
abling the governour, (with the conſent of a 


council of war to be by him called for the 


purpoſe,) to determine when the militia 
ſhould 


the government of it when aſſembled, had been reſerved by the general 
alicmbly to themſelves, 


＋ 2 
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I 
ſhould be called out, and martial law eſta- 
bliſhed, and alſo to frame and conſtitute the 
martial law, or articles of war, which were 


at thoſe times to be obſerved, had reſerved 


both theſe powers to itſelf ; ſo that the militia 
could never be called out, nor martial law be 
exerciſed, (except in times of actual invaſion 
or rebellion,) without a previous act of the 
whole legiſlature of the iſland, the governour, 
council, and aſſembly, directing that it ſhould 
be ſo called out, and limiting the time during 
which it ſhould continue in arms, and ap- 
pointing the very articles of war by which it 
ſhould be governed during ſuch time. And 
the like acts of aſſembly ought, in my opi- 


nion, to be paſſed on the like occaſions in all 


the other provinces of America, 


As to times of actual invaſion and rebellion, 
they ſeem to be caſes that hardly admit of the 
mecting of the aſſembly of a province to join 
with the governour and council in : paſſing 
ſuch acts as we have been ſpeaking of, for 
the neceſſary defence of the province. In 
theſe caſes therefore it may be reaſonable that 


the power of aſſembling the militia of the 
Ws 


province 


An exception 
of times of 
actual inva- 
ſion ar rebel 
lion. 
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province in arms, and eſtabliſhing martial law 
for the government of them, (great and for- 
midable as it is,) ſhould be exerciſed by the 
governour with the conſent of the council of 
the province only, agreeably to the directions 

of the charter of the Maſſachuſets Bay, and 
to the above-mentioned goth inſtruction to 
the governour of Georgia. But theſe caſes 
can hardly ever happen: becauſe it is almoſt 
impoſſible that a province ſhould be invaded 
by a foreign enemy, without either ſome pre- 
vious notice to the inhabitants that ſuch an 
invaſion was meditated againſt them, or their 
having reaſon to think that it was likely to 
be undertaken againſt them; in either of 
which caſes it would be eaſy for the govern- 
our to convene the afſembly of the province, 
and, with their concurrence, to paſs ſuch ne- 
ceſſary acts as we have juſt now mentioned, 
for raiſing and arming the militia of the pro- 
vince during a certain limited time, and eſta- 
bliſhing ſome proper articles of war, or mar- 
tial law, for the good government of them 

during the ſaid time, 


I have 
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I have only one obſervation more to make 
upon this ſubject; which is, that; —ſince 
martial law relates only to the government 


of an army, or militia, and not to the people 
at large; and it can be lawfully eſtabliſhed, 


by the king's ſingle authority, only in times 


of actual invaſion and rebellion, when re- 
courſe cannot be had to the king's courts of 
Juſtice, and not in times of common war, 
when there is no ſuch invafion or rebellion, 
nor even in caſes of imminent danger of an 


invaſion or rebellion ;——I ſay, that, ſince 


the uſe of martial law, by the king's fingle 
authority, is legally ſubje& to theſe reſtric- 


tions; and yet does not ſeem to be generally 
underſtood to be ſubject to them, at leaſt, 


not in this province; it would be highly 


expedient, and tend greatly to the removal 
of jealouſies and ſuſpicions from the minds of 
the inhabitants of his Majeſty's provinces in 
America, if theſe reſtrictions were diſtinctly 
expreſſed in the commiſſions of the govern- 
ours of thoſe provinces, ſo as to leave no 
poſſibility of doubt upon the ſubject. This 
might be done by new-modelling the clauſe 
of the governour's commiſſion whereby the 


power 


It would be 
highly expe- 
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power of levying forces and eſtabliſhing . 
tial law is delegated to him, in ſome ſuch 
manner as the following. 


[OP And. we do hereby give and grant unto 
you, the ſaid A. B. full power and authority, 
by yourſelf or by your captains and com- 
manders by you to be authorized, in all times 
of actual invaſion of aur ſaid province, or of 
rebellion within the ſame, with the advice and 


' Conſent of our council of the ſaid province firſt 


had and obtained thereunto, and at all other 


times with the advice and conſent of both the 


council of our ſaid province and the general 
aſſembly of the repreſentatives of the freeholders 
of the ſame firſt bad and obtained thereunto, 
full power and authority to levy, arm, muſter, 
command, and employ, all ſuch perſons, re- 
fiding within our faid province, as either are 
bound by the laws. of our faid province to jerve 
under ſucb command upon the ſaid occafions, or 


are qualified by the ſaid laws, and alſo willing, 


to ſerve under the ſame ;——and, as occaſion 
ſhall ſerve,, them to march, embark, or 
tranſport, from one place to another within 


our aid Zpovince, for the reſiſting and with- 
ſtanding 


un 
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ſtanding of all enemies, pirates, and rebels, 
both at land and ſea and, with the advice 
and conſent of our council of the ſaid province 
and the general aſſembly of the ſame firſt had 
and obtained thereunto, but not otherwiſe, to 
tranſport ſuch forces to any of our plantations, 
or provinces, in America, if neceſſity ſhall 
require, for the defence of the fame againſt 
the invaſion, or attempts, of any of our ene- 
mies; and ſuch enemies, pirates, and re- 
bels, if there ſhould be occaſion, to purſue 
and proſecute in, or out of, the limits of our 
ſaid province, and, (if it ſhall fo pleaſe God,) 
them to vanquiſh, apprehend, and take; 
and, being taken, according ta law to put to 
death, or keep and preſerve alive, at your 
diſcretion ;——and, for the better government 
of the ſaid forces during the time they ſhall 
continue in arms, to eſtabliſh and execute ſuch 
law-martial, or articles of war, ever the ſame 
as ſhall have been appointed by the laws of our 
ſaid province, (made by our governours, coun- 
cils, and aſſemblies of the ſame,) to be uſed 
and executed on ſuch occafions, or, in default 

Vol. II. Ee eee of 


N. B. The words printed in Italicks * 
draught of a new clauſe on this ſubject are the new ones, 
which are not to be found in the clauſes relating to it in any 


of the commiſſions of governours.of Provinces which I have 
happened to ſee. 


Auſpenſion, of all the laws of the province, 
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hieb appointment, ar ſtall be appointed, e. 


eftabliſhed, by yourſelf with the advice and 
conſent 'of our council of the ſaid province; 
and to do and execute all and every other 
thing and things, which to the office of our 

captain-general and governour in chief of 
our ſaid N F doth, 'or of right ought to, 
. * 


Soch an amendment of the clauſe in the 
governour's cammiſſion which delegates to 
him the authority of a captain-general of an 
army, and authorizes him to eſtabliſh martial 
law. in the province of which he is made 
governour, would, as I imagine, be very 
agrecable and ſatisfactory to his Majeſty's 
ſubjects in all the royal governments in 
America, 


FRENCHMAN. 


I am ſure it would be ſo to the inhabitants 
of this province; who have all been greatly 
ſurprized and alarmed at the late proclama- 
tion of the governour on the gth of laſt # month, 
for the eſtabliſhment of martial law ; which 
moſt people here (as far as I can obſerve) 
ſeem to conſider as a total fuppreſſion, or 


both 
2 June, 1775. 
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both French and Engliſh, and a ſubſtitution 
of the laws of natural equity and temporary 
ſtate- policy, (to be adminiſtered according to 
the diſcretion of the governour and the per- 
ſons he ſhall delegate for that purpoſe,) in 
their ſtead ; in ſhort, as a temporary exchange 
of the laws and government of England for 
the laws and government of Morocco, arifing 
from the ſuppoſed danger of an invaſion of 
the province by the rebels in the neighbour- 
ing Engliſh provinces. But I ain glad to find 
that, according to the true meaning and ex- 
tent of martial law, as allowed by the law 
of England, our condition is not quite ſo bad 
as we have ſuppoſed it: and I am much ob- 
liged to you for the trouble you have taken to 
gratify my curioſity on this ſubject. I have 
now nothing further to aſk concerning it. 


| 
| 
| 
- 
/ 


ENGLISHMAN. 


I am glad to find that what I have ſaid 
upon this ſubject has given you ſatisfaction. 
For, if you had aſked me any thing further 
about it, I proteſt I ſhould not have known 
what to anſwer you. For our law-books in The Euglith 
general afford us but little light concerning it, dns, books 


treat very ſpa · 


Eeeee even nnglſy of mar- 
6 _ ual law; and s 


more eſpecially with reſpect to the colonies in America. 
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even with reſpe& to England itſelf; and they 


ſeem to be abſolutely filent upon it with re- 
ſpect to the colonies in America. For I do 


not remember a ſingle paſſage in any of them 
that mentions the king's power of eſtabliſh- 
ing martial law in theſe colonies, or of dele- 
gating to his governours, or governours and 
councils, the power of ſo doing. I have there- 
fore been forced to have recourſe to arguments 
of analogy, derived from his power of eſta- 
bliſhing it in England, in order to diſcover 
and determine how far he has a power to 
eſtabliſh it in America; and to the charters of 
ſome of the colonies and the commiſſions to 
the governours of others, to determine how 
far he, or his predeceſſors, have thought fit to 
delegate the faid power to the governours, or 
to the governours and councils, or (as in the 
caſe of Rhode-Iſland, while the aſſembly is 
ſitting,) to the governours, councils, and aſ- 
ſemblies, of the ſaid colonies. There is, how- 


. ever, after all that has been ſaid, a diſagree- 


able kind of obſcurity and uncertainty till 
remaining upon this ſubject, which I confeſs 
myſelf unable to remove. Nor do I think it 
a matter intirely without doubt, that the king 


cal 
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can in any caſe whatſoever, even in that of 7 does not. 
an invaſion, or a rebellion, either eſtabliſh quite certaia 
martial law by his fingle authority in Eng- — 
land, or delegate a power of doing ſo to his — 
governour,, or governours and cauncils, in martial la, 
the American colonies ; ſeeing that the pro- var, any» Wi 
hibition of the iſſuing commiſſions to exerciſe ca whatlo- 
martial law in the famous Petition of Right 
above-mentioned is expreſſed in theſe very 
general words, which contain no exception 
whatſoever; ©* And that hereafter no cm- 
miſſions of like nature may iſſue forth to any 
perſon, or perſons, whatſoever to be executed as 
aforeſaid ; ket, by colour of them, any of your 
Majefly's ſubjetts be deſtroyed, or put to death, 
contrary to the laws and franchiſes of the 
land.” —-But now, I hope, we may have End of the 
done with this ſubject; and may even, if — 
you have nothing further to propoſe, put an 
end to this oonverſation on the ſtate of theſe 
American colonies. For, I think, we have 
gone pretty fully through all the particulars 
we propaſcd to difculs together, which were 
the grounds and reafons of the two laſt mea- 
ſures which I had mentioned as expedient to 
be taken by Great-Britain in order to a per- 

Manem 
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manent reconciliation” with theſe colonies j 
to wit, 1ſt, the relieving them from the ap- 
prehenſions of having biſhops impoſed upon 
them, and the Church of England eftabliſh- 


ed amongſt them, by the authority of the 


Britiſh government, without the concurrence 
of their own aſſemblies; and, zdly, the 
amendment of the conſtitution of the legiſla- 
tive councils in the ſeveral royal governments 


in America, by increaſing the number of their 


members from 12 to at leaſt 24, and en- 
abling them to hold their ſaid offices of 


counſellors, (when once appointed to them 


by the Crown,) during their lives and good 
behaviour. I do not recolle& that we had 


propoſed to enter upon any other "I of 
diſcourſe. 


. 
It is · very true. You have acquitted your- 


ſelf of your promife to me by explaining the 
grounds and reaſons of thoſe two laſt mea- 


ſures for teconciling Great-Britain and Ame- 
rica. But I have ftill one more queſtion to 


trouble you with, relating to theſe American 
colonies, which I hope you will not decline 


— 2 8 8 
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to anſwer. It has ariſen in my mind in the 
courſe of this converſation, and in conſequence 
of what I have heard you fay concerning the 


* delegation of the king's authority to his go- 


vernours of provinces by his commiſſions 
under the great ſeal. You allow that the 
king may delegate to the governour, council, 
and afſembly of an American colony a power 
to make laws for the peace, welfare, and good 


government of it; and you obſerve that he does 
in fact delegate ſuch a. power to them in 


every governour's commiſſion that paſſes the 


great ſeal, And yet you ſeem to think he 
cannot legally exerciſe ſuch a power himſelf, 
nor delegate it to the governour only, or to 
the governour and council only, without the 
aſſembly. Now it ſeems to me that, if the 
king of Great-Britain is not poſſeſſed of the 


full power of making laws for the govern- 
ment of the American colonies, he ought nat 
to be able to delegate ſuch a power to any 
body, or bodies, of men, in the {aid colonies, 
whatſoever, and conſequently that his dele- 
gation of ſuch a power to the governour, 
council, and aſſembly of a province ought ta 
be conſidered as illegal and void: and, on the 


other 


— 


concerning 
the king's 


right of deles 
gating a le» 
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| as hand, if he is poſſeſſed of fuch a power, 


it ſhould ſeem that he ought to be able to 
delegate it to whomſoever he thinks fit, and 


conſequently to the governour and council 


without an aſſembly, or even tothe governour 


alone. The contrary ſyſtem, which you ſeem 


to have laid down, appears to me a kind of 


A ſolution of 
the ſaid difti- 
eulty. 


inconſiſtency, or political paradox, which l 
beg you would explain. 


ENGLISHMAN. 
The ſolution of this difficulty depends on 
that part of the king's prerogative by which 
he is impowered to erect and conſtitute poli- 


tical bodies, or corporations. Theſe corpora- 
tions are little communities, or aſſemblies of 


perſons, united together for the purpoſe of 


trade, or ſome other lawful purpoſe, and ſub- 
ordinate to the great community of the king- 
dom, and ſubject to all the laws of that great 
community, both thoſe which are already in 
being at the time of the creation of the cor- 
poration, and thofe which are afterwards to 
de enacted. Now, by the conſtitution of the 
Engtith government, the king has the power 
of creating, or incorporating, ſuch ſubordinate 

communities. 
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communities. And, as ſome peculiar regu- ing 
lations, ſomewhat different from the general of ſubordinate 
laws of the kingdom, but not conſidered as or. 
repugnant to them, may become neceſſary to dens. 
the welfare of ſuch leſſer communities, the 
king has the power of authorizing ſuch com- 
munities to make ſuch laws for their own 
welfare and good government ;---I uſe the 
expreſſion of authorizing them to make ſuch 
laws rather than the expreſſion of delegating 
to them the power of making ſuch laws, be- 
cauſe, 1 think, it better expreſſes the nature 
and intent of the king's acts on thoſe occa- 
fions. For, as the king never had in himſelf 
alone the power of making ſuch laws for ſuch 
communities, he cannot with propriety be 
E ſaid to delegate ſuch a power to them. Byt The true 
| the validity of the laws that are fo made by ahdig —— 
ſuch inferiour communities (which are uſually = — 


; called by-laws) reſults principally from their tions. 


0 being made by thoſe communities themſelves, 
n or with their own conſent, or that of the 
A common council choſen by themſelves. And 


0 by the help of this conſideration the whole 
e doctrine concerning the legiſlative authority 


of the kingdom at large and the legiſlative 
Vor. II. Fffff authority 


| 
| 
| 
| 
| 
| 
| 
| 


[ 770 ] 


authority of theſe inferiour communities, and 


the ſhare the king has in both theſe authori- 


ties, may be made conſiſtent, and will ſtand 
as follows. The king is not poſſeſſed of the 
ſole legiſlative authority over the whole king- 
dom; but he is poſſeſſed of it in conjunction 


with the parliament, or the body of the repre- 


ſentatives of the people ; that is, the king and 
the repreſentatives of the whole body of his 
ſubjects together may make laws for the whole 
kingdom. And in the ſame manner the king 
is not poſſeſſed of the ſole legiſlative authority 


over a ſubordinate community erected in the 


kingdom; but he is poſſeſſed of it in con- 
junction with that community itſelf, ſo that 
he and the ſaid community together may 


make laws for ſuch community, or he may 


authorize the repreſentatives choſen by ſuch 
community to make ſuch laws: yet always 


under this reſtriction, that the laws to be 


made by ſuch communities ſhall not be con- 
trary, or repugnant, to the laws of the great 
community, of which they. make a part, or 
of the kingdom at large. In both caſes the 


. conſent of the parties who are to be bound 
by the laws, when made, or (which comes 


to 


ö 


9 


=, 


to the ſame thing,) that of their elected re- 


preſentatives, is the eſſential circumſtance 


from which the laws derive their validity. 


This I take to be the law of England con- 
cerning the legiſlative powers exerciſed by 
corporations in England, ſuch as the cities of 
London, Briſtol, Norwich, Exeter, and ma- 
ny others. And the ſame law holds good 
with reſpect to the American colonies, or 
provinces; of which ſome are expreſs cor- 
porations, that have been made ſo by charters 
of a ſimilar nature to thoſe of ſome of the 
corporation-towns in England, and others are 
a ſort of corporations by implication, having 
the principal properties of a corporation, tho' 
not the name; and all have a reference to 
the laws of England, as the foundation of 
their political conſtitution. Thus, for exam- 
ple, the proprietary government of Maryland 
is declared in the charter to Lord Baltimore 
to be eſtabliſhed in imitation of the biſhoprick 
or county-palatine (as it.is called,) of Dur- 
ham in England, in theſe words. Me do 
alſo grant and confirm unto the ſaid Lord 
Baltimore, his heirs and aſſigns, all iſlands and 
iſlets within the limits aforeſaid, &c, with the 

Fffff 2 


faſbing 


Extenſion of 
the foregoing 
doctrine to 
the American 
colonies. 


Maryland. 


Cannedicut: 


1 


Hung of all forts of fiſh, whales, furgenns, 


Ge. within the premiſſes, &c. And moreover 
all veins, mines, and quarries, &c. within the 
limits aforeſaid :* And furthermore the patron- 
age and advowſons of all churches, &c. toge- 
ther with licence and power to build and found 
churches, chapels, and oratories, in convenient 
and fit places within the premiſſes, &c. T, ge- 
ther with all and fingular the like and as ample 
rights, juriſdiftions, privileges, prerogatives, 
royalties, liberties, immunittes, royal rights and 


Franchiſes, of what kind ſoever, temporal, as 


well by ſea as by land, within the country, iſles, 


1/tets, and limits aforeſaid : To have, exerciſe, 


uſe, and enjoy the ſame as amply as any biſhop 


of Durham within the biſhoprick, or county- 


palatine, of Durham in our kingdom of Eng- 
and, hath at any time heretofore had, held, 
ſed, or enjoyed, or, of right, ought, or might, 
have had, held, uſed, or enjoyed.” 


The charter of the colony of Connecticut 
contains the following words of reference to 
the conſtitutions of corporation-towns in Eng- 
la nd, © according to the courſe of other corpo- 
rations within this our kingdom of England. 

| And 
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And the fame words are alſo uſed in the 
charter of the colony of Rhode-Iſland. And 
both theſe three charters and thoſe of Pen- 
ſylvania and Maſſachuſets Bay, and the com- 
miſſion of the governour of New-Vork and 
that of the governour of Quebeck before the 
late Quebeck-act, (Which has revived the 
French law in this province in all matters of 
property and civil rights,) and, I believe, 
thoſe of the governours of all the other pro- 
vinces in America, direct, that the laws to 
be paſſed in the ſaid provinces, by the govern- 
ours, councils, and aſſemblies of the ſame, 
ſhall be not contrary and repugnant unto, but 
as near as may be agreeable to, the laws of the 
realm of England. The American colonies 
are therefore to be conſidered as ſo many 
leſſer ſocieties, or communities, that are parts 
of the great community compoſed of all the 
ſubjects of the crown of Great-Britain, and 
conſequently are ſubject to the general legiſla- 
ture of the ſaid great community, that is, to 
the Britiſh parliament, but which, neverthe- 
leſs, have, for their more convenient govern- 
ment, been incorporated by the king, or: 
formed into ſeparate political bodies, with a 


power 
* 
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power of making laws and regulations for 
themſelves in ſubordination to the general 
laws of the great community itſelf of which 
theſe ſocieties are a part, that is, to the laws 
of England. This reſtriction upon the le- 
giſlative powers of the American colonies, 
by which they are thus forbidden to make 
laws repugnant to the laws of England, is 
certainly ſomewhat vague and looſe, and con- 


ſequently liable to be evaded. But it muſt, 


at leaſt, be underſtood to prohibit ſuch laws 
in the American colonies as are contrary to 
acts of the Engliſh parliament that expreſsly 
relate to America. And, agreeably to this 
conſtruction of it, the ſtatute of the 7th and 
8th years of king William the 3d, cap. 22, 
declares the law upon this ſubject to be as 


follows; to wit, That all laws, by-laws, 


uſages, and cuſtoms, which ſhall be in practice 


in any of the plantations, repugnant to any law 


made, or to be made, in this kingdom, [ot Eng- 
land] relative to the ſaid plantations, ſhall be 
utterly void and of none effect.” 


This is the beſt anſwer I can give to the 


ingenious difficulty you have ſuggeſted con- 
cerning 


di 


l 
cerning the. king's power of delegating the 
power of making laws to the governours, 
councils, and aſſemblies of the American 
colonies, although he is not legally poſſeſſed 
of the power of doing ſo himſelf. At the 
fame time I freely acknowledge that I think 


it would have been wiſer and better to have 


originally ſettled theſe American governments 
by acts of parliament, inſtead of royal char- 
ters and commiſſions, to the end that no ſuch 
difficulties as that you have juſt now ſug- 
geſted, nor others. that have ariſen of late 
years concerning the political conſtitution of 
theſe provinces, and their relation, and ſub- 


ordination, to Great-Britain, might have been 


poſſible. Such a precaution, taken 100, or 
150, years ago, might, poſſibly, have pre- 
vented the late diſputes between Great-Bri- 
tain and theſe colonies, and the deſtructive 


civil war to which they have given riſe, and- 
' which ſeems now to be begun between the 


two countries. 


FRENCHMAN. 


I am obliged to you for this anſwer to my 
difficulty, which ſeems tolerably ſatisfactory, 


But 


It is to be la- 
mented chat 
the govern» 
ments of the 
American co- 
lonies were 

not originally 


ſettled by acts 


of parliament. 
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But yet 1 moſt, readily agree with you in 
thinking it would have been better to prevent 
this difficulty many years ago by calling in 
the aid of the Engliſh parliament to join in 
the delegation of theſe | legiſlative powers to 
the ſeveral American colonies, and in the 


- ſettlement of all the other particulars of their 


End of the re- 


marks on the 


legiſlative 
powers of the 
American co- 
lonies, begun 
in page 767. 


political conſtitutions. That only could have 
thoroughly prevented all the doubts and diffi- 
culties that have agitated men's minds, and 
diſturbed the tranquillity of theſe colonies for 
theſe twelve years paſt, and which now ſeem 
likely to end in war and blood-ſhed. But 
now the great object of all good men ought 
to be to prevent the further progreſs of this 
conteſt, which, if it goes on, mult bring ſo 
much ruin on both parties. And the moſt 
probable means of effecting this good end 
ſeems to be, for Great-Britain to hold out to 
theſe colonies ſome fair and honourable plan 
of reconciliation, that may remove from the 


minds of the Americans the terrors under 


which they now lie concerning the preſerva- 
tion of their liberties. And this effect, I 
ſhould hope, would be produced by the plan 


you have explained to me in this, and our 
former, 
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former, converſation on this ſubject. This 


plan I have perfectly underſtood and approved 
of, as you have mentioned and explained the 
ſeveral parts of it. But, as the diſcuſſion of 
it has run into confiderable length, and we 
have made frequent digreſſions from it to 
collateral and incidental ſubjects, I ſhould be 
obliged to you, if, before we part, you would 
favour me with a ſhort recapitulation, or 
ſummary, of the ſeveral articles of it, but 
without the reaſons of them, or with the 
ſlighteſt mention of thoſe reaſons poſſible, 
and with no mention at all of the ſubjects to 
which we have digreſſed, only juſt to aſſiſt 
my memory in recollecting the plan itſelf. 


ENGLISHMAN. 


This I can eaſily, and will readily, do, 
as it ſeems to be a very proper ſtep for the 
convenience of us both, after ſo long and 
various a converſation, 


In the 1ſt place then I would propoſe, 
That the Quebeck- act ſhould be repealed, 
and the king's proclamation of October, 1763, 
be thereby revived with reſpect to this pro- 

Vor. II. Gg 888 vince, 


her American 


A recapitula- 
tion of the ar- 
ticles of the 
plan of recon- 
ciliation de- 
tween Great 
Britain and 


colonies, that 
is recom- 
mended in the 
courſe of this: 
and the for- 


mer dia- 
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vince, and the extent of the province (which 
is now immoderately great,) be reduced to 
what it was before the ſaid Quebeck-aQ. 
This enlargement of the province was made 
at that time in a very haſty manner, and 
without examining any witneſſes before either 
houſe of parliament to prove the inconveni- 
ences reſulting. from the former more mode- 


. rate extent of it, as ſettled by the proclama- 


tion of October, 1763, though it was alledged 


in the pre-amble of the act, that certain parts 


of the territory of Canada, where ſedentary 


fiſheries had been eſtabliſhed and carried on by 


the fubjetts of France, inhabitants of the ſaid 
province of Canada, under grants and con- 
ceſſions from the government thereof, were an- 
nexed to the government of Newfoundland, 


and thereby ſuljected to regulations inconſiſtent 


with the nature of ſuch fiſheries. Though 
this was alledged in the pre-amble of the 
bill, no proof was given to either houſe of 
parliament that ſuch fiſheries had ever exiſted 
there, nor that any regulations had been 
made in the government of Newfoundland 
that were inconſiſtent with the nature of ſuch 


fiſheries. That there were formerly ſuch 
fiſheries 


1eS 
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fiſheries (which the French call des peſebes ſe- 
dentaires, and the Engliſh call ſhore-fiſhertes, ) 
eſtabliſhed and carried on on the coaſt of La- 
brador, or the northern coaſt of the gulph of 
Saint Lawrence, for the catching of ſeals, you 
and I indeed know very well ; though, proba- 
bly, many of the members of both houſes of 
parliament, who were perſuaded to vote for the 
Quebeck-aR, did not know it; or, if they did, 
it was not from teſtimony delivered at their bar. 
But what thoſe regulations of the govern- 
ment of Newfoundland were, which were 
ſaid to be inconſiſtent with the nature of ſuch 
fiſheries, I proteſt I do not know to this hour, 
nor whether there were any ſuch regulations. 
But, if there were, it does not ſeem to have 
been a ſufficient reaſon for altering the boun- 
daries of the two. provinces, and placing the 
coaſt of Labrador in the province of Quebeck; 
becauſe theſe regulations might have been 
altered by the parliament, or by the govern- 
ment of Newfoundland, with reſpect to that 
coaſt, ſo as not to interfere with the ſaid 
fiſheries. But this is a matter which ought, 
in my opinion, to be fully inquired into by 
means of the teſtimonies of ſea- officers ac- 
688383 2 quainted 
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quainted with Newfoundland and the gulph 
of Saint Lawrence, and with the fiſheries and 
trade carried on in thoſe parts, and by the 
teſtimony of merchants acquainted with the 
ſame ſubjects. And, if, in conſequence of 
ſuch full inquiry, it ſhall appear to be highly 
expedient to annex the coaſt of Labrador to 
the government of Quebeck rather than to 
the government of Newfoundland (though 
it is nearer to the latter than to the former, 
and ſeems therefore, in point of ſituation, 
more fit to be united to it,) it might then 
be proper to enlarge the former extent of the 
province of Quebeck, as ſettled by the king's 
proclamation in October, 1763, by the ad- 
dition of the coaſt of Labrador, which by 
the ſaid proclamation was made part of the 
government of Newfoundland: but by no 
means to put all the interiour part of North- 
America into the province of Quebeck, as is 
done in the late Quebeck- act; which is con- 
ſidered by the inhabitants of all the Engliſh 
colonies behind which ſuch interiour part of 
North-America extends, as drawing a line of 
circumvallation round them; to be filled with 
—_ habituated to popery and llavety, who 
will 
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Engliſh coloniſts to the ſame miſerable con- 


dition with themſelves. 


Secondly, After thus repealing the "84 
beck- act, and reviving the king's proclamation 
of October, 1763, and reducing the province 5 
of Quebeck to a reaſonable and moderate ex- 
tent, capable of being governed by an aſſem- 
bly in purſuance of the promiſe in the faid 
royal proclamation, it would be proper to 
aſcertain the laws of the province. This 
ſhould be done by expreſsly mentioning 


and confirming the Petition of Right, the 


Habeas corpus act, the Bill, or Declaration, 


of rights in the firſt year of king William 


and queen Mary, and perhaps a few other 
ſtatutes that are ſingularly beneficial and 
favourable to the liberty of the ſubject, and 
then by confirming, in general terms, the reſt 
of the laws of England, both criminal and 
civil, excepting the penal laws againſt the 
exerciſe of the popiſh religion, which ſhould 
be declared to be (what they have always 
been underſtood to be,) utterly null and void 
with reſpect to that province, and excepting 
alſo the laws telating to the tenure of land, 

| the 
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the province 
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the manner of conveying it, and the lays of 
dower and inheritance, at leaſt with reſpect 


to the children of marriages already con- 


' tracted, or which ſhall be contracted before 


Of the laws 
of England 
Which ex- 

clude Papiſts 
from places 
of truſt and 


prokit, 


a given future day, and declaring that upon 
theſe ſubjects the former French laws of the 
province ſhould be in force. 


But the laws of England which diſqualify 
papiſts from holding places of truſt and profit 
ought ſtill to be continued in the province, 
though the penal laws ſhould be aboliſhed; 
becauſe the former laws are not laws of per- 
ſecution, but of ſelf- defence. Yet the king 
might, if he pleaſed, extend his bounty to 
thoſe perſons of that religion who have lately 
had offices beſtowed on them in the province, 
(which upon ſuch a reſtoration of the Engliſh 
laws they muſt give up,) and to ſuch other 
perſons of the Roman-Catholick religion as 
he thought fit, by granting them penſions. 
But in this part of my plan I can hardly ex- 


pect to have your approbation, as you are 


yourſelf a Roman-Catholick, 


FRENCH- 


ha 


tin 
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FRENCHMAN. 


Though I may not, perhaps, intirely agree 
with you in thinking ſuch an exclufion of 
Roman-Catholicks from offices of truſt and 
profit in this province juſt or neceſſary, yet, 
if the Britiſh government ſhould think it ſo, 
for the fake of preſerving an uniformity of 
political conduct throughout all its dominions 
by every where diſcountenancing thoſe per- - 
ſons who acknowledge a ſubjection to a fo- 
reign juriſdiction, (which, according to what 
I collect from your diſcourſe, ſeems, till the 
late Quebeck- act, to have been conſidered as 


4 — e 


18 

to a fundamental maxim of policy in the Britiſh ww 

ly government ever ſince the acceſſion of queen 25 
| * 


e, Elizabeth,) I ſay, it the Britiſh government 1 
ih ſhould think ſuch excluſion a neceſſary piece | k 
er of policy, I will venture to ſay it would be a The revival L 
: a of thoſe laws f 
48 ſa'e one, or would give no dangerous offence intheproviace 4 


r 


; | of Quebeck 
ns, to the people of this province. | The nobleſſe ma 2 | 
ex- of the province, (who are an inconſiderable — dan- | 
arg handful of men that have no influence over © the people 4 . 


dne reſt of the people, but are rather objects of it, 


their diflike,) might, perhaps, be offended 
al it; and a few lawyers and notaries in the 
towns 
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late Quebeck- act, when. the laws that directed 


effect, which would be to deliver the Cana- 
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- towne of Quebeck and Montreal, who, though 


not of the nobleſſe, may think they have ſome 
chance of obtaining ſome of thoſe offices of 
truſt and profit relating to the adminiſtration 
of juſtice. But the bulk of the people, that 
is, the yeomanry of the province and the 
merchants and tradeſmen in the towns of 
Quebeck and Montreal, would be very in- 
different about it; as they were before the 


ſuch an excluſion were in force. Nay, I be- 
lieve, a great part of the people of this pro- 
vince would even be glad of a revival of thoſe 
excluding laws, (though, perhaps, without 
thinking them juſt, or conſidering whether 


they were juſt, or not,) on account of its 


va 


dians from their preſent ſubjection to French, 
or Canadian, judges and juſtices of peace, 
and place them again under the power of 
Engliſh magiſtrates of the ſame kind, whoſe 
treatment of them they have always been 
better pleaſed with than with that which 
they have received from magiſtrates of their 
own country. This, (though it might ſeem 
ſtrange to perſons unacquainted with this pro- 

vince, ) 


1 78s ! 
yitice,) you know to be the truth. And the 
reaſon of it is ſimply this; that the Engliſh 
magiſtrates have been more affable, and im- 
partial, and, as I may ſay, equal in the exer- 
ciſe of their judicial authority, towards all 
perſons (of what rank and condition ſoever,) 


who have had occaſion to apply to them for 


juſtice, than the French magiſtrates, —— 
However, if theſe excluding laws were to be 
revived, I ſhould think it would be both juſt 
and politick ta make ſome proviſion for thoſe 
Roman-Catholicks in the province who, in 
conſequence of the late Quebeck-a&, have 
been inveſted with offices of truſt and profit, 
which they would, in ſuch caſe, be obliged 
to relinquiſh. LE 
ENGLISHMAN. 

1 inticely agree with you in this opinion; 
and ſhould even have no objection to their 
being permitted to continue in their otfices 
notwithſtanding their religion, by virtue of a 
ſpecial clauſe in the new act of parliament, 
by which they ſhould be authorized by name 
to continue in their ſaid offices, provided no 


Roman-Catholicks ſhould hereafter be ap- 
Vor. II. Hhhhh pointed 
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Toaboliſh the 
ſeigneurial ju- 
riſdictions in 
| Canada, 


wiſh to ſee the ſmalleſt hardſhip, or ſeeming 


loſs of theſe juriſdictions (though I incline to 
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pointed to ſuch offices. For I would never 


hardſhip, done to any perſon in making the 
changes that ſeem neceſſary for the welfare 
of the province. On theſe occaſions I am 
always ready to apply the maxim of the 


r 


Engliſh law, that Qzod feri non debuit, factun t 


valet; and am only deſirous that a repetition b 
of the ſame wrong ſteps ſhould be avoided, r 
| 2 
Having thus reſtored: the laws of England j1 
in this province with reſpect to civil matters d 
as well as criminal, excepting only thoſe few ct 
heads of law, relating to landed property, in it 
which it might be convenient to permit the th 
French laws to continue, it would in the ve 
next, or 3d, place, be proper to aboliſh the WF to 
ſeigneurial juriſdiftions in Canada, for the Ut 
ſatisfaction of the great body of the free- w 
holders of the province. If this cannot be m 
done conſiſtently with juſtice and the terms WWF w. 
of the capitulation granted by Sir Jeffery WWF pa 
Amherſt in September, 1760, without giving th 
the ſeigniors a pecuniary compenſation for the a- 


think it might, ) ſuch pecuniary compenſa- 


tions 
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tions ought to be given them. Ten thouſand 
pounds ſterling would be more than ſufficient 
to make theſe compenſations in a r and 
ample manner. 


In the 4th place, Having thus aſcertained 
the laws of the province of Quebeck, it would | 
be proper to provide for the convenient admi- Ln _ 
niſtration of juſtice in it, by erecting proper gte 
courts of juſtice in it, with power to ſummon juſtice” in Ca- 
juries when the parties, or either of them, om 
deſired it, to try the matters of fact that were 
contefted in the cauſe, as in England. Only 
it might, perhaps, be convenient to permit 
the majority of the jury tq determine the 
verdict, inſtead of requiring all the jurymen 

to be unanimous, or, rather, to fay they are 
unanimous, when they really are not fo; 
which ſeems to be compelling them to com- 
mit the crime of perjury : and it might like- 
wiſe - be convenient to make the parties, or 
party which deſired to have a jury, pay them 
the moderate ſum of five ſhillings ſterling 
a-piece for their attendance, to induce them 
to attend with chearfulneſs. This buſineſs 
of ſettling the courts of judicature in the 
Hhhhha province 
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province of Quebeck is a matter of conſide. 
rable nicety and difficulty, and ought, there- 


fore, to be done in England by the advice of 


the ableſt lawyers that are members of his 
Majeſty's privy-council, and afterwards to re- 
ceive the ſanction of an act of parliament, 
and not to be left to the management cf the 
governour and legiſlative council, or other 
legiſlature, of the province, who are much 
leis able to ſettle it in a manner that will be 


likely to give {atisraction.* 


_ Fitthly, To provide a competent legiſlature 
for the province of Quebeck. 


The bet legiſlature that could be _— 
for it, would, as I believe, be 4 Proteſtant 
Aſſembly, choſen by the treeholders of the 
country, ., whether Proteſtants .or Roman 
Catholicks. 


* The beſt plan that I have been able to contrive, 
after much thought and pains, and frequent converſa- 
tions with the moſt intelligent perſons i in the province of 
Quebeck, both French and Engliſh, upon. the ſubjed, 
for the adminiſtration of juſtice in Canada, is contained 


in the Additional Papers concerning the Province of Qu 


buck, publiſhed in the year 1776, 3 and ſold by Beni 


The 
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The next beſt, Iſhould be inclined to think, 
would be a legiſlative council conſiſting of 
Proteſtants only, and that ſhould be eſta- 
bliſhed only for ſeven years; after which it 
might be hoped that the circumſtances of the 
province, if they are not ſo at preſent, might 
become fit for the eſtabliſhment of an aſſem- 
bly, in purſuance of the promiſe contained in 
the king's proclamation of October, 1763 ; 
of which neither the inhabitants of this pro- 
vince nor the government of Great-Britain 
ought ever to loſe fight. And I conceive 


that all the members of ſuch a legwlative 


council ought to be made independent of the 
governour, ſo as to be neither removeable 


nor ſuſpendible by him upon any occaſion. 


whatſoever, though they might be removed 
by the king by his order in council. Alfo 
they ſhould be thirty-one in number, or per- 
haps more; and, at leaſt, thirty years of age; 
and they ſhould all be obliged to ſign the 
ordinances for which they gave their votes, 
in order to make them cautious in the exer- 
ciſe of their great legiſlative authority. But 
their names ſhould not be printed in the pub- 
liſhed copies of the ordinances, though ſign 
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to the original draughts of them kept amongſt 


the records of the council. Alfo they ſhould 
be paid the ſum of forty ſhillings each, every 
time they attended the meetings of the coun- 
cil, in order to induce them to attend in 
conſiderable numbers; as the juſtices of the 
peace in England are intitled to a pecuniary 
allowance for attending the quarter- ſeſſions 
of the peace, and the directors of the Eaſt- 
India Company for attending the meetings 
upon the affairs of the Company, and the 


members of the Houſe of Commons in Eng- 


land are intitled to wages from their conſti- 


tuents for attending parliament, though now 


they forbear to demand them. But it ſhould 
be provided that none of the members of this 
council ſhould ever receive more than £.100 
ſterling in a year on this account, though the 
number of the meetings of the council at 
which they had attended ſhould be more than 


_ fifty. And they ſhould receive no general 


ſalaries from the Crown, not depending upon 
their attendances at the council: becauſe 
ſuch a praQtice can tend to nothing but to 
make them dependant on the Crown, and 
contemptible in the byes of the people. 
| Alto 


Alſo the "preſence of at leaſt 17 of th 


11. 
ſhould be neceſſary to make a board, or to 
enable them to do buſineſs. They ſhould 
be aſſembled by the governour by a publick 
notice in the Quebeck Gazette a fortnight 
before the day of their meeting; and they 
ſhould be liable to be adjourned or prorogued, 
by the governour, whenever he thought fit. 
And every member of ſuch council ſhould 
have a right to propoſe, or bring in, a bill for 
a new law, or ordinance, as well as to aſſent 
to one brought in by the governour. But 
the governour ſhould have a negative upon all 
ſuch bills, after they had been paſſed by the 
majority of the council. And the legiſlative 


power of this couneil ſhould be ſo far re- 


ſtrained that they ſhould not be at liberty 


either to lay taxes of any kind on the people, 


or to make ordinances relative to religion. A 
legiſlative council conſtituted in this manner 
might, perhaps, be an uſeful inſtrument. of 
government in this province for a few years, 


until it ſhall be thought convenient to eſtabliſh 


an aſſembly in it.“ 
Next 


„ See a draught of an act of parliament, (that was 
prepared in the year 1772,) for eſtabliſhing a legiſlative 


council 
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zar. Amixed Next to ſuch a legiſlative council as this 
which I have juſt now deſeribed, conſiſting 


aſſembly, 
compoſed of 


Droteſtants 


and Papiſts 
indiſcrimi- 
nately. 8 
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of Proteſtants only, a general aſſembly of the 
people, conſiſting of Proteſtants and Papiſts 


indiſcriminately, ſeems to be the moſt proper 


legiſlature for the province. And to the eſta- 
bliſhment of ſuch an aſſembly but few ob- 
jections can now be made; ſince, on the one 
hand, the Engliſh ſettlers in the province 


have declared that they are willing to ac- 


quieſce in the eſtabliſhment of ſuch an aſ- 
ſembly, and, on the other hand, the king 
and parliament have (by paſſing the Que- 
beck- act, and permitting Roman-Catholicks 


to hold all forts of offices, ſeats in the le- 


giſlative council of the province, judicial 
offices, and even military commiſſions,) de- 


council of this kind in the province of Quebeck, in the 


& Account of the Proceedings of the Britiſh, and other 
Proteflant, inhabitants of the province of Duebeck in 
North-America, in order to obtain a houſe of aſſembly in 
that province,” publiſhed at London in the year 1775, 
and fold by Benjamin White, bookſeller, in Fleet- 


Street, pages 50— 74; with certain corrections of it, 


and additions to it, in the book mentioned in the laſt 


note, called Additional Papers concerning the Province 
of | Quebeck,” in pages 232, 233, 234, and 486. 


clared 


3 16bF7ãu [[ 8 


{993 1. 
clared that they conſider the old opinion, 


1% That Roman-Catholicks were not fit per- 


ſons to be inveſted with authority under the 
Britiſh government,” as ill-grounded with 
reſpect to the province of Quebeck. For, 
certainly, if there is any hardſhip in excluding 


Papiſts from holding places of truſt and profit 


in the province, there is a ſtill greater hard- 
ſhip in excluding them from being choſen 
members of an aſſembly of the province. 


And, whenever an aſſembly ſhall be eſta- 
bliſhed in this province, we have agreed in 
our firſt converſation that the moſt conveni- 
ent and equitable manner of conſtituting it 


would be, to permit the inhabitants of every | 


ſeigniory, or lordſhip, in this province, of the 
extent of fix miles ſquare, to ſend two mem- 
bers to it, one of which ſhould be choſen 
by the ſeignior, or co-ſeigniors, of the ſaid 
ſeigniory, and the other by the yeomen, or 
freeholders, of the ſame, who hold lands in it 
of the ſaid ſeignior, or co-feigniors; and to 
permit larger ſeigniories to fend more mem- 
bers of both ſorts in proportion to their ſize. 


And theſe different kinds of members ſhould 
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To repeal the 
act of parlia- 
ment of the 
year 1774, 

Which - MP 
the charter of 
the province 
of the Maſſa- 
chuſets Bay: 
and to pro- 
vide, by reſo- 
lutions of par- 
liament, for 
the reaſonable 
ſecurity of the 
Charters of A. 
merica for the 
time to come, 


( 794 |] 
ſit in different houſes of aſſembly, and have 


a negative upon each others reſolutions, as 


the houſes of Lords and Commons have in 
England.* 518 


Sixthly, It would be proper to paſs an act 
of parliament to repeal the act of the laſt 
year, 1774, by which the charter of the 
province of the Maſſachuſets Bay was altered; 
and at the ſame time to paſs reſolutions in 
both houſes of parliament, © that, for the fu- 
ture, no charter of any American colony ſhall 
be taken away, or altered in any point, by 
the Britiſh parliament, without, either, a pe- 
tition for that purpoſe to the two houſes of 
parliament, or to the king's majeſty, from 
the aſſembly of ſuch colony whole charter is 
propoſed to be taken away or altered, or a 
complaint made before the two houſes of 
parliament of ſome great abuſe of the privi- 
leges contained in ſuch charter by the colony 
to which it has been granted, and a hearing 
of the ſaid colony before the parliament, by 
their agents and counſel, in juſtification of 

themſelves 


* Sce The Canadian Freeholder, Dialogue 1, 
pages 47, 48,.—55. 
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themſelves againſt the charges contained in 
the ſaid complaint.“ 


Such a reſolution paſſed by both houſes of 
the Britiſh - parliament, and made a ſtanding 
order of them, would give the Americans. a 
ſtrong moral aſſurance that the privileges 
granted them by their charters would not be 
lightly and wantonly altered for the future 
upon the haſty ſuggeſtions of men little ac- 
quainted with their hiſtory and condition, 
and whoſe notions of government are very 
different from their own.* 


Seventhly, I would propoſe, that a reſo- 
lution ſhould be paſſed by both houſes of 
parliament, That, for the future, no tax, or 
duty, of any kind ſhall be impoſed by autho- 
rity of the parliament cf Great-Britain upon 
his Majeſty's ſubjects reſiding in thoſe pro- 
vinces of North-America in which aſſemblies 


of the people are eſtabliſhed, until the faid 
provinces | 


liiii 2 
* N. B. An act to repeal the ſaid act of the year 
1774, which altered the charter of the Maſſachuſets 
Bay, was paſſed in March, 1778. But no ſuch reſo- 
Jutions of the two houſes. of parliament as are here 
recommended, for the reaſonable ſecurity of that and 
the other charters of the American colonies for the time 
to come, have been yet made, 


* 
* * 
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To give the 
Americans ſa- 
tis faction as to 
the article of 
taxation by 

the authority 
of the Britiſh 
parliament, 
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provinces ſhall have been permitted to ſend 
repreſentatives to the Britiſh parliament, ex- 
cepting only tuch taxes, or duties, upon goods 
expotted out of, and imported into, the ſaid 
provinces, as ſhall be thought neceſſary for 
the regulation of the trade of the ſaid pro- 
vinces ; and that, when ſuch taxes, or duties, 
ſhall be laid by the Britiſh parliament on any 
of the ſaid provinces, the whole amount of 
the tame ſhall be diſpoſed of by acts of the 
aſſemblies of the provinces in which they ſhall 
be collected, reſpectively. 


I do not mean on this occaſion to recom- 
mend to the publick the admiſſion of repre- 
ſentatives from the American colonies into 
the Britiſh Houſe of Commons; becauſe 1 
have obſerved a diſinclination in both the 
contending parties to adopt a meaſure of this 
kind, which otherwiſe I ſhould think the 
eaſieſt and moſt natural method of reconcil- 
ing and uniting them. But what I here pro- 
pote is to give the Americans ſatisfaction and 
ſecurity, by declaring a reſolution not to tax 
theni by the authority of the Britiſh parlia- 
ment, (of which they have expreſſed jo great 

| a dread 


(971) 
4 dread and averſion ;) and at the ſame time to 
fave the honour and dignity of that ſupreme le- 
giſlature of all the Britiſh dominions, by ex- 
horting them,—not to give up their right and 


authority to tax the inhabitants of the Ameri- 


can provinces, but only io forbear the exer- 
ciſe of it till they have taken a ſtep towards the 
amendment of the conſtitution of their own 
body, which the moſt ſtrenuous advocates 
for their authority acknowledge to be agree- 


able to equity, in caſe it is their intention to 


uſe that authority for the purpoſe of taxing 
America. For the late Mr. George Grenville 
himſelf, and others of the moſt zealous de- 
fenders of the rights of the Britiſh parliament, 
have acknowledged that ſuch an alteration in 
the conſtitution of the Britiſh Houſe of Com- 
mons by admitting into it a reaſonable num- 
ber of members for the American colonies, 
(agreeably to what was done a hundred years 
ago in the caſe of the biſhoprick of Durham,) 
would be perfectly conſtitutional and equi- 
table, and could not well be refuſed to the 
Americans, if they were to deſire it, and to 
declare a willingneſs to ſubmit, in conſe- 
quence of it, to the authority of parliament 
in all things in the ſame manger as the inha- 

? bitants 
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| bitants of Great-Britain. Until therefore an 


offer of this kind is made to the Americans 


and refuſed by them, it can be no derogation 


to the honour of parliament, but would rather 
be a proof of their equity and moderation, and 
therefore honourable to them, to forbear to 
exerciſe their authority over America in this 
delicate and dangerous buſineſs of taxation. 
And, as the people of Great-Britain ſeem 
hardly more diſpoſed to make ſuch an offer 
than thoſe of America are to accept it, this 
forbearance of the exerciſe of the authority of 


parliament may be continued for many years 


to come, perhaps for ever, without any loſs 
of honour to Great-Britain, and with great 
joy and ſatisfaction to the Americans. 

| Eighthly, 


N. B. Since the ſuppoſed date of this dialogue, 
(which is in July, 1775,) this and more has been done 
by the Britiſh parliament for the ſatisfaction of the 
Americans in this matter of taxation, by the act of 
the 18th of Geo. 3, cap. 12, paſſed in March, 1778, 
which promiſes never to impoſe any internal taxes 
upon them at all, This may, perhaps, have been 
neceſſary in the diſtreſſed ſituation of Great-Britain at 
that time, after the loſs of General Burgoyne's army at 
Saratoga, and the declaration of the French king in 
favour of the revolted colonies, But what is here 
propoſed would probably have been amply ſufficient ta 
procure a reconciliation with America in July, 1775. 
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Eighthly, That all the quit-rents, and other 
royal dues, collected in the provinces of Ame- 
rica, ſhall be appropriated to the maintenance 
of the civil governments in- the ſame, and 
ſhall be employed in the payment of the fa- 
laries of the governours, and judges, and 
ſheriffs or provoſt-marſhalls, and coroners, 
and other officers of juſtice and civil govern- 


ment in the fame, fo as to leſſen the taxes | 


which it may be neceſſary for the governours, 
councils, and aſſemblies of the faid provinces, 
to lay on the inhabitants of the ſame for the 
faid purpoſe : and that a ſeparate receiver and 
collector of the faid quit-rents and other royal 
dues, be appointed by the Crown, or by the 
ſeveral governours of the faid provinces re- 


ſpectively in every ſeparate province, who 


ſhall hold his faid office during the pleaſure 
of the Crown, and his refidence in the faid 
province, and no longer, and who ſhall re- 
ceive and enjoy fuch falary, or fees, or other 
emoluments, during his continuance in his 
ſaid office, as ſhall be allowed by an act of 
the governour, council, and aſſembly of the 
ſaid province. But the portions of the ſaid 
quit-rents that ſhall be aſſigned to the go- 


vernour, 


de paid ro 
non- Tekdent 

vernours, 
n. 
cers of go- 


[ bo } 


vernour, and Judges, and other. officers of 

_ eivil government in the faid provinces re- 
ſpectively, ſhall be ſuch as his Majeſty, in 
his Nr WW ſhall think kn to — 


Alo it ſhould be provided that no govern- 
our, judge, or other officer of the civil go. 
vernment of any ſuch province, ſhould re- 
ceive any part of the ſalaries ariſing frotn theſe 
aquit- rents, or other royal dues, during the 
time of his abſence from the faid province, 
or, after his return to the province, in con- 
fideration of his having held the faid office 
during ſuch abſence ; but that ſo much of his 
faid falary, arifing from the ſaid quit-rents 
and other royal dues, as would have accrued 
to him in the ſaid ſpace of time, if he had 
reſided during the fame in the ſaid province, 
ſhall be deemed to be forfeited by his ſaid 
abſence, and ſhall make a part of the publick 
treaſure of the province, and be diſpoſed of 
by the joint a& of the governour, council, 
and aſſembly of the ſaid province.“ 


Ninthly, 


„ ges the Canadian Frecholder, Dialogue 1, 
pages 379 — 389. 
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-: Niothly, The offices of ſecretary of the 
vince,! clerk: of the council, regiſter of 
"deeds and patents, or Elerk ob: the inrolments 
' of de rand; Patents; - pecktolt-marthall, or 
than, commiſſary of ſtores, receiver-general | 
of the king's :revenuns, *coronens, . clerks, or 
register ol the courts of iſtive; naval officer, 


' \ colleFfor 0 the cuſtdtnꝭ, ;corptroſſer of the 


cult? and alt other kes df the civil 


government in eyery Provines, ſhould be 
given to perſons \fefident in the province, to 


To {ate 
anew the offi- 
ces of civil 
government 
in the provin- 
ces of Ameri- 
a, which are 
now uſually 
ranted form 
lite to P 
reien in 
England, by, 


patents under” = 


the great ſeal, 
of 


be executed by them̃ſelves, without a power 


of making deputies; Ind the fees to be taken 
by them ſhould be ſettled by acts ofthe go- 
vernour, council, and aſſembly + of the ſaid 


province in which they are holden; and they 
I ſhould be holden duting the pleaſare of the 


gover nour, or of the king, us his Majeſty, i in 
his royal wiſdom; ſhall thihk fir, but ſhould 
never be given by patents under the great 
ſeal of Great-Britain, 'to be holden during 
the lives of the patentees; and, much leſs, 
ſhould they be granted in reverſion : and they 
ſhould be holden by ſeparate officers, ſo that 
no two of them. ſhould be holden by the 
lame perſon. 
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The preſent patentees of any of theſe offi- 


ces ſnould have compenſations made to them 
for the loſs of their patents by penſions for 


their lives payable out of the ſinking fund. 


Tenthly, The duty of four and a half per 
cent. paid upon goods Exported from the 
iſland of Barbadoes, and from the Leeward 
Iſlands, and from ſome others of the Weſt- 
India iſlands, ſhould be reſtored by the Crown 


to the uſes for which they were originally 


granted, that is, to the maintenance of the 
civil governments of the iſlands in which 
they reſpectively ariſe : and it ſhould be pro- 
vided, by an act of parliament to be paſſed 
for that purpoſe, that they ſhould hereafter 


be diſpoſed of for thoſe uſes only, by virtue of 


warrants of the governours of thoſe iſlands 
reſpectively, with the conſents of the councils 
of the ſame, agreeably to the directions of 
the king's commiſſions to his governours of 
provinces concerning the difpotal of publick 
money raiſed in them; and not be liable to 


be diſpoſed of by the warrants of the lords 


commiſſioners of the Treaſury in England. 


And, 
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And, as it is ſaid that penſions have been 


1 granted to. ſeveral perſons. by the Crown out 


r of this revenue of the four and a half per 
cent. duties, the faid perſons ſhould have 
other equal penſions aſſigned them in lieu of 
theſe, which ſhould be payable out of the 
Britiſh ſinking- fund; in order to prevent any 
appearance of hardſhip, or injuſtice, in mak- 
ing this uſeful reformation, and likeyile to 
take away all pretence for delaying it, 


g_ Cy OY 


The object of this and the two preceding 
regulations, concerning the. king's quit-rents 
in America, and the civil offices in the ſeve- 
ral provinces, (which are now granted away 
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Britain,) is to take from the Americans every 
poſſible ground of complaint againſt the go- 
vernment of Great-Britain for making a jobb 


Crown and its miniſters of ſtate, for the gra- 
tification of court-favouyrites and corrupt 


Aa. ð / , AA. AE... .o £Fe OA. . 


proaches that have often been thrown. out 
by the Americans, and ſometimes not with- 


Kkkkk 2 out 


by patents under the great ſeal of Great- 


of them, or conſidering them in no other 
view than as ſpunges to be ſqueezed by the 


members of parliament ; which are re- 


The view and 
deſign of this 
and the two 
preceding res 
ions. 
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all to be made 


by act of par- 
Lament. 


weve to eſta 
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f . erica, 


without the 
content of the 


' aſſemily of 
lachprovince. 


| bermanẽt as pallible- | 


be geg $:.. 


ee of xeaſon. : [$i th 


> $criticafituation of affairs Stent Ria be 
not only to redreſs the ſubſtantial grievances 


of- America: but to-endeavour, if, poſſible, to 
remove her jealoùſieg anduuſpicions, in order 
to cegain her confidence edin. . 


And all theſe regotations; Will 
ought to be made by acts of x nent, to 
the end that, they may be adding and 


8 
Eleverithty, It wala likewiſe be highly 


; expedient to. pals an act of parliament of a 
| promiſſory nature, declaring, that no biſhop 


ſhould ever be eſtabliſned in any province of 


America, either by royal or parliamentary 
| authority, until a petition ſhall have been 
preiented by the aſſembly of ſuch province 


tb the king's mgelty, deſiring that ſuch an 


eſtab khn ent may be made amongſt them : : 


and that nor attempts thall be made by either 
of thole Seat gutborities, to eſtabliſh, | tythes, 


or afy other legal payment, ot contribution, 


in any of che ſaid. provinces for ine mainte- 


nance of the clergy of the Chutch of Eng- 


land reliding in the ſame, Without the con- 


|; Tent of the DIP the kaine, ” 


T weifthly; 


: the. — of membam of the . the 
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royal governments in Ametica, (Which are 
governed only by the [king's commiſſions, — 
without charters,) to, at leaſt, 24; and to ap- ©) 
point. them to hold their ſaid offices EW. 15 | 
ſellors of the {provinces during their HN. . 
good behaviour; and to make the preſence 
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of ba, or 13, of the ſaid members neceſſary * I 
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The king might at cg fame. time appgint a - 
council conſiſting of only 12 or 1,3, members 
to be @ council of advice and contraul upon the 
governour in the exerciſe of the other powers, 
of his commiſſion, that were not of a legiſla- 


tive kind. And ſeven of theſe. ſhould be 


ſufficient to make a board, and do buſineſs. 
The members of this council might either 
be members of the other, or legiſlative, 
council, or not, as the king ſhould pleaſe. 


And they ſhould be perfectly independant. of 
the governour, ſo as not to be liable to be 
either removed or ſuſpended by him upon 
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** e whatſoeyer; but ſhoulg be re- 
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moveable at the pleaſure of the king by his 


. order in his privy council. And this matter, 


To reftrain 
and regulate 
the power of 
exerciſing 
martial law in 
the provinces 
of America, 


as well as all the other parts of this plan, 


ſhould be ſettled in this manner by act of 


parliament, to make it as ſtable and perma- 
nent and ſatisfactory to the Americans as 


poſiible.* 


Thirteenthly, It would be expedient to 
reſtrain the power of exerciſing martial law 
in the provinces, which is delegated to go- 
vernours in their commiſſions under the great 
ſeal of Great-Britain, to thoſe caſes in which 
alone it may legally be exerciſed, that is, to 


caſes of actual invaſion and rebellion and to 


thoſe perſons who are the only legal objects 
of it, that is, to the militia, or other bodies 
of armed men collected for the defence of 
the country againſt ſuch invaders and rebels, 


This might be done by new-modelling the 


_ clauſe in the commiſſions of governours re- 


lating to this ſubject, in the manner I men- 
tioned ſome little time ago in the courſe of 
our converſation on this ſubject. 
In 
See above, pages 643—684. | 

+ See above, pages 708 — 765, and for the new 
elauſe, pages 760, 761, 762, 
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In the fourteenth place, I conceive it 
would be proper to reviſe the commiſſions 
of the governours of provinces, and amend 
them in ſome other particulars, beſides that 
of the exerciſe of martial law, at leaſt fo far 
as to inſert in them all thoſe parts of the 
inſtructions under the royal ſignet and fign- 


manual which purport to convey any powers 


either to the governour alone, or to the go- 
vernour and council together; to the end 
that the inſtructions may be reduced to their 
proper and legal office, of privately guiding 
and reſtraining the governour in the uſe he 
is to make of the powers publickly and le- 
gally delegated to him by -his commiſſion 


under the great ſeal :----it indeed it is ever 


neceſſary to give him any private inſtructions 


at all; as ſuch inſtructions are communica- 


tions of the royal Will and Pleaſure that ſeem, 
in their nature, to be fitter for the uſe of 
ambaſſadors, employed in making treaties of 
peace or alliance, than for that of perſons 
employed in the government of peaceable 


provinces according to known and certain 


laws. 
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To reviſe and | 


amend the 
commiſſions 
of the govern- 
ours of pro- 
vinces in A- 
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— OA ¶ — _— 


| diſchar ooo 


— — ——_ — 


—_— —— — — 
, 


| whatſoever 


debt of Great 
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— — In the fifteenth place, I ſhould think it 
Britain -will OY] be! good! policy to idtelare, (though, 
IND perhaps, -this.: mord than che Americans, 
8 in  gpint.of juſtize; can demand:) by reſolu- 
e both honſes of parliament, - fl that it is 
expedient to require the Anierican co- 


s to contribute any thing towards the 


towards thi 
the publick 4 


Brie; that. arge of the publick debt of Great- 
3 con-, Br | Jalgeady contracted, in any mode 
matted. 


er, by taxes to be impoſed 
| | dor by grants of 
their o own aſſemblies} or in: any other manner 
whatſoever ; but only that it is reaſonable 
that they ſhould contribute in a moderate 
proportion, - ſuited to their ſeveral abi ties, to 
ſuch of the future expences of EN -Britiſh 
empiregggars.of g eee! nature, and relate 
to ahbe B aien, of che Crown, and of 
2 which they will reap the benefit as well as 
the jiphabitants of Great-Britain, 


en 2 7 
— 6-0 


To offer a ge. In the koctoeih, and laſt, place, believe 
neral act of 


pardon and it Would be prudent to ꝑffer amad of. pardon, 


obliviontothe indemnity, and obliuion to all the Americans 
Americans, 


upon condi- who have offended the laws, upon their 
tion of their 


returning to laying down their arms and returning to the 
obedience 


their duty. 
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obedience of the Crown withip a limited 


time ; without making any exceptions what- 


ſoever, not even of the: moſt * 


perſons. 
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By ſuch a plan the - at cauſes of d 


A general re- 
mark on the 


eaſineſs and diſcontent amongſt the Amert- Agog 
rec 


cans would, as I conceive, be taken away, tion. 


and, conſequently, if they are ſincere in their 
declarations of a deſire to continue connected 
with Great-Britain, (as it ſeems highly pro- 


bable that all the colonies, except thoſe of 


New-England, are; and perhaps even in 
thoſe colonies there may be many perſons of 
the ſame diſpoſition ;) it Jeems reaſonable to 
hope that it would be generally approved and 


accepted by them. And yet the ſupream 


authority of the parliament of Great · Britain 
would not be given up.“ 


N. B. The reader is defired to recalleet that this 
plan of reconciliation is adapted to the ſituation of our 
conteſt with America in July, 1775. But many of the 
propoſitions recommended in it ſeem fit to be adopted 
even at this time, (January 25, t779;) if any plan of 
reconciliation at all can be now of any ſervice. The 
principal articles' of this plan were publiſhed in the 
Additional Papers relating to the Province of Duebeth, 


pages 487,—510, 1 in June, 1776, 


Vor. II. LIIII FRENCH. 
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FRENCHMAN: 


As far as I can Judge of the ſubjed, 1 
imagine ſuch a plan of reconciliation would 
be likely to be attended with ſucceſs, if Great- 
Britain were to adopt it immediately, before 
the mutual injuries and miſeries of actual war 
between the two countries ſhall have alie- 
nated and imbittered the minds of the con- 
tending parties beyond all poſſibility of return 
to their former confidence and affection. 
And I therefore moſt ſincerely wiſh it may 
be followed. But now, as we have finiſhed 
the diſcuſſion of this important ſubject, it js 
time to put an end to this converſation; 
which I do by moſt heartily acknowledging 
the obligations I lie under to you for the pains 
you have taken to ſatisfy my, (ſometimes, 
perhaps, inordinate,) curioſity upon the 
various topicks that have occurred in this 
dio. 
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